Tribal Emergency Preparedness Law

American Indian and Alaska Native tribes are sovereign nations that maintain a government-to-
government relationship with the United States.! There are currently 567 federally recognized tribes
throughout the contiguous United States and Alaska.? In addition to exercising political sovereignty,
tribes exercise cultural sovereignty through traditions and religious practices unique to each tribe’s
history and culture.? Cultural sovereignty “encompasses the spiritual, emotional, mental, and physical
aspects” of Native people’s lives and is a foundation to tribal exercise of political sovereignty.*

As sovereign nations, tribes have inherent authority to protect the public health and welfare of their
citizens.” Thus, in the context of emergency preparedness, tribes have the authority to engage in
preparedness and response activities using methods most appropriate for their communities.®

This issue brief introduces tribal emergency preparedness law. First, it outlines tribal emergency
preparedness authorities and gives examples of these authorities across tribal law. Next, it discusses
federal Indian law and the principles governing the relationships among tribes, states, and the federal
government in the context of emergency preparedness. The brief concludes by discussing cross-
jurisdictional coordination between tribes and other jurisdictions.

Tribal Authorities

Tribes have been exercising political and cultural sovereignty since long before the establishment of the
United States, and their sovereignty is based not on any federal authority, but on principles of
international law.” Upon the founding of the United States and the colonialization of tribal governments,
the United States continued to recognize tribes as sovereign nations subject to certain federal laws.® As
described by the US Supreme Court, tribal sovereignty refers to the authority of tribes “to make their
own laws and be ruled by them.”®

While there is much diversity in tribes’ laws, governments, and economic capacity, ' their responsibility
to protect and promote their citizens’ welfare remains an essential aspect of sovereignty.!! Tribal
sovereignty and self-governance are thus rich with examples of emergency preparedness and response
authority; however, the terminology and organizational models by which tribes exercise and implement
these authorities can vary.!? The following sections gives examples of tribal emergency preparedness
authorities across tribal constitutions, codes, and emergency management plans.

Tribal Constitutions
Tribal constitutions can specifically reference a tribe’s authority to protect the health and welfare of its
communities. For example, pursuant to Article 1V, Section 1(c)(j)(o) of the Standing Rock Sioux Tribe’s



constitution, the tribe has the authority “to safeguard and protect general welfare, property, cultural
and natural resources of the Standing Rock Sioux Tribe.”*® This article was cited by the tribal chairman as
the source for his authority to declare a state of emergency in May 2013 when flash flooding threatened
roads, homes, and the tribe’s irrigation system. 14

Tribal Codes

Tribal codes outline the depth and breadth of tribal emergency management authorities. The
Snoqualmie Indian Tribal Code includes an Emergency Management Department Act,*® which
establishes the tribe’s Emergency Management Department and outlines the duties of the tribal
chairman during an emergency.'® Per the tribal code, the department is responsible for developing a
“Tribal Comprehensive Emergency Management Plan,” regularly reviewing and updating all emergency
management plans, conducting emergency operation exercises, conducting regular inspections of tribal
emergency facilities and systems, and enrolling emergency response volunteers before emergencies,
among other duties.'” In the event of an emergency,® the tribal code also authorizes the chairman to
declare an emergency, issue emergency rules and orders related to an emergency response, obtain
supplies and services to respond to an emergency, and requisition personnel and materiel.*

Similarly, the Cherokee Code of the Eastern Band of the Cherokee Nation includes an emergency
management chapter.? It establishes a tribal Office of Emergency Management,?! which is responsible
for planning and implementing all emergency management activities on Cherokee lands, recruiting
volunteers for emergency responses, developing emergency response plans, and conducting public
practice alerts, among other activities.? It also authorizes the tribal chairman to declare emergencies??
and compel evacuations.?

In addition to laws specific to emergency preparedness and response, tribal laws governing other
activities can be used to respond to various threats. For example, tribal solid waste management laws,
nuisance control laws, and insecticide laws can support a response to an outbreak of a vector-borne
disease.? Similarly, tribal laws address issues related to infectious disease outbreaks through contact
tracing and partner notification laws; quarantine, isolation, and exclusion laws; and involuntary testing
and treatment laws.?®

Tribal Emergency Management Plans

Often required by tribal law,?” emergency management plans detail a tribe’s strategy for responding to
and mitigating emergencies.? For example, the Lummi Nation’s Comprehensive Emergency
Management Plan details the tribe’s emergency management structure, responsibilities, and procedures
during and after an emergency.?® The plan specifies that the tribe’s responsibility to protect the public
during an emergency extends beyond tribal members to all members of the community and its visitors:
“The Lummi Nation has established this plan to .. . [s]ave and protect the lives of the residents, visitors,
employees, students, the public, and clients both living and working in Lummi Nation facilities and the
Lummi Indian Reservation.”*°

The plan lists the legal authorities relied upon to develop and implement the plan, details the incident
command structure and duties in the event of an emergency, and discusses intergovernmental
coordination with local, state, and federal partners.3! The plan also refers to emergency response
activities, such as disseminating public information and warnings3? and ensuring responder safety and
health.®



The Squaxin Island Tribe’s Community Health Emergency/Pandemic Flu Plan supplements the tribe’s
Comprehensive Emergency Management Plan and establishes additional processes in the event of a
community health or pandemic incident.?* For example, it indicates that the Tribal Health and Human
Services department will be responsible for surveillance activities® and discusses securing medical
supplies,® both of which are referenced in CDC’s Public Health Preparedness Capabilities.?’

Federal Indian Law and Emergency Preparedness

Federal Indian law refers to the body of law that defines the rights, relationships, and responsibilities
among tribes, states, and the federal government.3® Concurrent with tribal sovereign authority, the
United States maintains a moral and legal trust responsibility toward tribes.3 This trust responsibility
includes a “fiduciary obligation . . . to protect tribal treaty rights, lands, assets, and resources, as well as
a duty to carry out the mandates of federal Indian law.”# The trust responsibility is not limited to
components of the federal government that have specific missions to support tribal communities, such
as the Indian Health Service or the Bureau of Indian Affairs, but rather extends across the whole federal
government.*! Thus, any federal agency with a role in emergency preparedness and response, such as
the Federal Emergency Management Agency or CDC, is obligated to provide consultation opportunities
to tribes*? in addition to the other services and resources available at the agency.

Additionally, under US law, Congress has the authority to legislate on tribal issues,** and certain federal
emergency preparedness laws can affect tribes.* For example, the Robert T. Stafford Disaster Relief and
Emergency Assistance Act (“Stafford Act”)* authorizes the US president to declare a major disaster or
emergency in response to an event or threat that overwhelms state, tribal, local, or territorial
governments.*® A Stafford Act declaration triggers access to federal technical, financial, logistical, and
other assistance to state, tribal, local, and territorial governments.*” The chief executive of a tribal
government can request a Stafford Act declaration from the president.*® Federal authority to legislate
on tribal issues does not limit existing tribal sovereign authorities unless specifically preempted by
federal law.* Thus, for example, the president’s Stafford Act declaration authority does not preempt
tribal authority to declare emergencies on their own lands. Finally, while the federal government has the
authority to legislate on tribal issues, states do not have authority over tribal members on tribal lands
unless specifically authorized by federal law.>°

Cross-Jurisdictional Coordination

While states have limited jurisdiction with respect to tribal lands, tribes are free to enter into
intergovernmental agreements with state, local, or even other tribal governments on cross-jurisdictional
issues, including emergency preparedness.®! An intergovernmental agreement, sometimes known as a
mutual aid agreement or memorandum of understanding (MOU), offers the opportunity for
governments to formalize arrangements to share information and data, medical and response
personnel, and other resources in an emergency.>? For example, seven tribes and three local health
departments in the Olympic Peninsula of Washington entered into a mutual aid agreement to assist and
share resources in the event of a public health incident, disaster, or emergency.* The types of
assistance can be “related to day-to- day public health services, communicable disease outbreak,
isolation and quarantine public health services, or any other public health service or action.”>*



Additional resources on tribal emergency preparedness law:
= Emergency Declarations and Tribes: Mechanisms Under Tribal and Federal Law
Gregory Sunshine & Aila Hoss, 24 MIcH. ST. INT’L L. REv. 33 (Dec. 18, 2015).

= Responding to Public Health Emergencies on Tribal Lands: Jurisdictional Challenges
and Practical Solutions
Justin B. Barnard, 15 YALE J. HEALTH PoL’y, L. & ETHICS 251 (Summer 2015).
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