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Aprit 4, 2019

The Honorable Alex M. Azar I

Secretary of Health and Human Services
Department of Health and Human Services
200 Independence Avenue, S.W.
Washington, DC 20201

RE: Administrative Review of Racky Flats Plant Special Exposure Cohort Petition
0182

Dear Mr. Secretary:

BACKGROUND

On November 8, 2017, as authorized under the Energy Employees Occupational lliness
Compensation Program Act of 2000 (EECICPA), 42 U.S.C. § 7384q(b), the Acting Secretary
of the Department of Health and Human Services (HHS) at that time, Eric D. Hargan {hereafier
“the Secretary”) determined that the following class of employees does not meet the statutory
criteria for addition to the Special Exposure Cohort (SEC):

All employees of the Department of Energy, ifs predecessor agencies, and their
contractors and subconiractors who worked at the Rocky Flais Plant in Golden,
Colorado, from January 1, 1984, through December 31, 2005.

Pursuant to 42 U.5.C. § 7384q, a class may be designated for addition to the SEC if the
Secretary determines, upon recommendation of the Advisory Board on Radiation and Worker
Health {the Board), that: (1} it is not feasible to estimate with sufficient accuracy the radiation
dose that the class received; and (2) there is reasonable likelihood that such radiation dose
may have endangered the health of members of the class. The basis for the Secretary’s
decision in this case was the delermination that it is feasible {o estimate with sufficient
accuracy the radiation doses encountered by employees at the Rocky Flats Plant in Galden,
Colorado (hereafter “Rocky Flats™ or “RFP"); accordingly, a determination of heaith
endangerment was not required.

CONTEST OF DECISION

In a letter dated December 8, 2017 (hereafier “Appeal Letter”), petitioner Charles Saunders and
co-petitioner Temie Barrie filed a challenge to the November 8, 2017, determination. A copy of
petitioners’ appeal letter is attached. EEOICPA implementing regulations at 42 CFR § 83.18(a)
provide that, in order to contest a final decision by the Secretary to deny adding a class to the
SEC, a challenge "must include evidence that the final decision relies on a record of either
substantial factual errors or substantial errors in the implementation of the procedures” set out
in 42 CFR part 83.
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STANDARD OF REVIEW AND MAIN CONCLUSION

Pursuant to 42 CFR § 83.18(b), we considered whether HHS substantially complied with the
regulatory procedures set aut in 42 CFR part 83, and whether the Secretary's final decision
was supporied by accurate factual information. We also reviewed the principal findings and
recommendations of NIOSH and the Board. As explained below, we concluded that
petitioners’ challenge does not have merit and, thus, we recommend no revision to the
Secretary’s November 8, 2017, determination that denied adding & class of Rocky Flats
employees to the SEC.

SUMMARY OF THE PRIOR DETERMINATION

The Secretary's November 8, 2017, determinalion (TAB A Determination_Rocky Flats
Plant.pdf)! states that NIOSH concluded, and the Advisory Board concurred, that dose
reconstruction is feasible for all Rocky Flats employees who worked from January 1, 1984,
through December 31, 2005. This finding was based on the administrative record,
inctuding the revised NIOSH evaluation report for the Rocky Flats Plant, SEC Petition
Evaluation Report: Petition SEC-00192, Report Rev. #1, (Evaluafion Report
Rev.1_093013.pdf), which evaluated the feasibility of reconstructing doses for all employees
.of the Department of Energy, its predecessor agencies, and their confractors and
subcontractors who worked at the Rocky Flats Plant in Golden, Colorado from April 1, 1952,
through December 31, 2005. Specifically, the Secretary determined {page 3):2

» The potenlial sources of internal radiation that NIOSH investigated during its
evaluation of the proposed class included exposures ta tritium, neptuntum,
thorium, uranium-233, and fission and activation products al the Critical Mass
Laboratory (CML). The modes of exposure for the radionuclides of concemn
were ingestion and inhalation. '

+ NIOSH concluded that fritium doses from the on-site, environmental release
in 1973 can be reconstructed using the bioassay results collected afier the
release. Bioassay resulis from potentially exposed individuals can be used {o
reconstruct their tritium doses for the time period from January 1, 1974,
thraugh December 31, 2005.

»  Likewise, NIOSH concluded that doses from fission and activation products at
the CML can be reconstructed using workplace air monitoring results coupled
with informatian about the power level and duration of CML experiments.

+ The principal sources of external radiation doses for members of the
proposed class were evaluated in the SEC-00030 RFP evaluation report.®
SEC-00030 concluded that all extemnal doses excepl thase for neutrons could

! Citatlons are to the eiectronic administrative record provided by NIQ3H to the Panel for the review of this
appeat. .
¢ When the original document is paginated, the number provided in this recommendation is the page number in
the document, in the form ‘page x’. 'When there is incomplete or no pagination in the original document, the
page number provided in this recommendation refers to the page number of the POF file, in the format ‘page x of
v

3 This refers to the evaluation report far a prior Rocky Flats SEC petition 00030; the current Rocky Flats SEC
petition is 00192,
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be estimated with sufficient accuracy. Therefore, with respect to SEC-00192,
NIOSH concluded that there is no need to again assess external exposures
and dose reconstruction feasibility at RFP.

» NIOSH also concluded that operations that posed significant potential for
internal and extemal exposure to neptunium, thorium, and uranium-233 had
ended by December 31, 1983. Consequently, there is no need lo reconstruct
doses resulting from these radionuclides for the time period.

» NIOSH has established that it has access to sufficient information to: (1)
estimate the maximum radiation dose, for every type of cancer for which
radiation doses are reconstructed, that could have been incurred in plausible
circumstances by any member of the class; or (2) estimate radiation doses
more precisely than an estimate of maximum dose.

+ The Board concurred with NIOSH's determination that dose reconstruction is
feasible for the evaluated class of RFP workers during the period from
January 1, 1984, through December 31, 2005, and therefore should not be
added to the SEC.

Thus, NIOSH recommended, the Advisory Board concurred, and the Secretary determined,
that the following employees do not meet the statutory criteria for addition to the SEC:

All employees of the Department of Energy, its predecessor agencies, and their
contractors and subcontractors who worked at the Rocky Flats Plant in Golden,
Colorado, from January 1, 1984, through December 31, 2005.

FINDINGS OF THE ADMINISTRATIVE REVIEW PANEL

With respect to the petitioners’ eight paints above, we have separated out each of these
into individual points. We provide the following comments for each point as part of our
review and analysis.

1. Large Cobalt 60 source - Building 779 and site wide

The petitioners state (Appeal Letter, pages 9-10) that "DCAS provided an incorrect
response to the Board regarding a classified interview that was to take place concerning the
large Cobalt 60 source,” in that “Mr. Rutherford confused a completed classified interview
with a former Rocky Flals employee with the proposed interview with the custodian of the
Cobalt-60 source, [and] this response misied the Board {o assume the classified interview
concerning additional exposures from the source was completed and nothing relevant was
discovered. We still do not know what exposure concerns the custodian has.”

The Panel reviewed the transcript of the February 9, 2017, meeting of the Working Group
(67_wgtr020917 pdf).* On pages 23-24, LaVon Rutherford stated:

* Note that some documents, including this one, are duplicated in the record in different locations with different
fiie names. For convenience, when such a document has been cited in a footnote in NIOSH’s “Basis for
Determination” memo (TAB H Basis for Determination Memo.pdf), the file name provided by NIOSH for that
document in the folder “Tab H references” has been used. The first two characters of these file names {e.g., “67")
refer to the footnote number in NIOSH's Basis for Determination memo
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petitioner’s concern with the cobalt-60 source. We provided a leak check
survey, an area survey for the unit and...work package for... removing the
unit...Dr. McKeel indicated that it would be better if you had more leak check
surveys. We did do a number of data searches at the records center in Denver
and we were not able {o find any additional...actual surveys. But we did find a
1987 health physics audit repert that indicated the leak check had been
conducted and showed no leaks. We found specific requirements in health
physics documents requiring leak tests be performed at six-month intervals. We.
also found a document that indicaled who the source custodian was, and we
were able to interview the source custodian |ast week. The source custodian
indicated that the source was routinely checked and never found to be leaking.
The person indicated this unit was rarely used after 1979 until its removat in
1999, The person alsc indicated they had no idea where the actual surveys had
went to. So after our review we concluded that the requirements did exist for
leak checking the source. And based on that 1987 report and the source
custodian interview and leak test that we do have from 1999, | believe, we
concluded that leak test measurements were made. We also concluded that if
the gamma cell had leaked it would have been seen during contamination
surveys when they were prepping the unit for removal. So we find the cobalt-60
source is not an issue. {Emphasis added.]

In the same transcript, page 25, Mr. Rutherford contirtues,

during our interview with the source cuslodian, the person indicated that they ...
had other exposure concerns that they could not discuss over the phone. ... So

we are currently working on setting up a classified - or a secure interview and
we would like to have a cleared Work Group Member and SC&A. [Emphasis
added.]

The pelitioners also state (Appeal Letter, page 9) that in the transcript of the Board meeting
held on March 23, 2017, Mr. Rutherford answered a question from member Kotelchuck with
incorrect information, confusing two different interviews. The Panel reviewed this transcript

{2017 _03_23 Board transcript_RF.pdf). The relevant portion is on pages 69-70:

MEMBER KOTELCHUCK: ...on the cobalt-80, the assertion is that we didn't
interview someone outside. ..

MR. RUTHERFORD: Actually, the cobalt-60 source, the person did request an
interview. That interview was conducted in a classified setting. The individual
was not concerned with Cobalt-60. She was cancerned with a fritium capture
system that was emploved during the production years.

She did not identify any situation where exposures could have been received
from work with that unit. | can't discuss all of it, but | can give you that much.
But, in fact, her interview said she had no issues with the cobalt-60 qamma cell,
It was routinely surveyed. We could only come up with two or three of the leak
checks, but we did find the complete work package for the removal of the
gamma cell and we had no indications there was ever any problems with that.
[Emphasis added.]
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MR. FITZGERALD: Well, yes. The answer to the first question will determine
how far you go with it...
MR. RUTHERFORD: .., we're all in agreement the trittum exposures are low.

In & subsequent document, 35_sca-rfpsect 92tritr2-r0.pdf, page 10, there is a review of the
Working Group discussion by Sanford Cohen and Associates (hereafter “SC&A™):

With respect to metal tritides, a discussion begins on page 206 of the transcript
indicating that the presence of metal tritides at the facility had a very specific
purpase (they were sealed), and there was very little likelihood that there were
any exposures to metal iritides as they were used at Rocky Flats.

The Panel concludes that NIOSH did consider and investigate the possibility of worker
exposure from metal tritides. NIOSH found that metal trilides were not present in a form that
could lead to more than a minimal exposure. The Panel also concludes that documents
retated to production and disposal of tritium at Rocky Flats and any ongoing processes of
tritium production, storage and disposal are not relevant to the concerns regarding metal
tritides. Tritium existed in other chemical forms, but monitoring was in piace 1o evaluate
exposure to these forms. The Panel therefore concludes that NIOSH performed an adequate
investigation and adequately researched the presence and exposure potential of metat
tritides at Rocky Flats after December 31, 1983,

3. Safety concerns including the possibie criticality in the year 1986 and falsification of
records

Ta simplify the discussion of ihese issues, they are discussed separalely,
Possible criticality in 19886:

The petitioners state (Appeal Letter, page 13) that “the safely concems discussed in 2007 did
not include the possibie criticality which occurred in 1986,” and that “(i)f there was a criticality
in 1986 and ignored by DCAS, then it is likely that the methodology to reconstruct dose is
woefully underestimated.”

The Panel raviewed a number of documents regarding the possibie criticality in 1986. 51_dc-
rfpdatafals-rd.pdf states (page 19) that the possibilily of a criticality incident in 1986 appears
to be based on an FBI agent's “contention that the fiyover data indicate the presence of the
isolopes Cs-137 and Sr-90, which is used to imply that an unreported criticality occurred at
RFP,” but “[njo August 1989 flyover survey has been located, as asserted by the former
agent. In addition, no specific information was located that supported a criticality event, as -
claimed by the agent.”

Further, as discussed on pages 19, 21, and 22 of 51_dc-rfpdatafals-r4.pdf, additional
decuments (SRDB 131928, SRDB 133226 and SRDB 132825} do ot support the contention
that a criticalily occurred in 1986 and other, independent assessments also found no
evidence of a 1986 criticality. In particular:

Subsequent interview discussions and a report obtained from an interviewee do
not corroborate the occurrence of a criticality at RFP. This includes the 1989
Criticality Safety Assessment at Rocky Flats that siarts on page 277 (of the
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as examples of documents that the interviewee believed were destroved.,

NIOSH found that the records did exist in the associated personnel files in
NOCTS [NIOSH OCAS Claims Tracking System]: thus._those files were not

destroyed. [Page 14, emphasis added.)

..., the issue of ‘penciling-in’ information appears to be referring to radiclogical
field survey records that directly relate to on-going production operations. The
only dosimetry information that may be included in such field surveys would be
from direct-reading dosimeters (DRDs) or personal ion chambers (PICs — a.k.a.
Pencil Dosimeters). Field survey information is used for comparison purposes
in the performance of EEOICPA dose reconstruction; however, the primary and
mos! impactiut source of radiclogical information for the purpose of individual
dose reconstruction is the individual TLD dosimelry and bioassay information.
TLD and bioagsay analyses are performed in a laberatory and not documented
in the field, in contrast to the surveys and reports discussed in the claim raised
Ry this individual, Therefore, it is not expected that the original, handwritten
documents that the interviewee refers to in the destruction process are related
te an individual's TLD or bioassay results (with electronic readouts — SRDB
853, 24337; 24342). [Page 15, emphasis added ]

Contamination incident and survey data are used to supplement the personnel
monitoring data in the performance of dose reconstructions under EEOICPA,
Personnel monitoring data are considered the primary data sources for the
process. Therefore, NIOSH concludes that this issue does not impact the dose
reconstruction process. [Page 16.]

No information provided during this interview [SRDB 130493] supported the
allegation of document destruction activities at RFP. While the individual
discussed his/her concerns with the implementation of radiological limits and
controls as well as dose reporling during his/fher employment, up to the point of
the implementation of the DOE Radiclogical Control Manual at the site (lale

1980s to early 1990s) and the FBI raid, there were no identified impacts on the
ability to bound dose for the portion of the class of RFP workers being

assessed as part of this white paper, ... The other concerns that were relayed
were associated with personal radiological monitoring records and the
documentation of the statistical or sample-counting variations that may produce
positive and negalive bicassay results associated with the analysis of a
potential exposure situation in an individual's dose records. ... These issues
were assessed by ORAUT Principal Dosimetrists who considered the
interviewee information, reviewed claimant files for comparable/corroborating
situations, and assessed the impacts of the verified issues on the completion of
the NIOSH EFQICPA dose reconstruction process. The assessment
specifically focused on any negative impacts that the interviewee concerns may
have on individual dose reconstructions. The ORAUT Principal Dosimetrists did
notidentify any situations or jssues that impact the ability to reconstruct dose
for the RFP worker class being assessed as part of this white paper. [Pages 17-
18, emphasis added ]







campaign lasted approximately one year. NIOSH interviewed one of the
authors, who was also the Principal Engineer who designed the process and
directed the activities. He estimated that the operation began around January
1985 (SRDB 130877). This is the only post-1983 Np operation that NIOSH has
been able to confirm.

26_sca-rfpnp237-052915.pdf, states (pages 2-3):

After 1983, document reviews and interviews have uncovered only one Np

operation, an approximate 1-year campaign in the mid-1980s that processed

plutonium scrap containing residual amounts of Np in order to recover
neptunium and purify plutonium ... Key attributes of this operation, Plutonium-
Neptunium Separation and Residue recovery, were (1) the processing of the
Pu/Np scrap in a “closed” separation system ..., and (2) lack of any ‘pure’
plutonium or neptunium source term (both metals were produced with impurities
of the other, i.e. ‘purified’ plutonium contained 0.0069% neptunium and
‘purified” neptunium was co-generated with plutonium at a Pu:Np mass ratio of
6.4) (NIOSH 2015).

The implication of the first attribute of this particular operation is that no routine
exposure potential would have existed for workers performing the extractions at
the glovebox. Workplace monitoring for this operation included continuous air
menitaring (CAM), contamination surveys, and routine bioassay (urinalyses and
body counts) typical of a plutonium-handling environment for all workers

involved. From interviews and reviews of incident reports_only one incident,
involving a leaking tank, occurred and no worker exposure took place.

The implication of the second atltribute is likewise impartant, in that the

continuing presence of plutonium with neptunium product provides a means for
radiological monitoring of this operation, given the much greater specific activity
allributable to Pu as compared with Np._making any uptake of the Pu/N p
mixture detectable via bioassay results (all personne! were provided routine
bicassays during this operation). The predominance of plutonium relative to

neptunium was confirmed in a review of RFP neptunium-containing waste
shipped to Idaho National Engineering and Environmental Laboratory for
disposal {mean mass ratios of Pu-239/Np-237 ranged from 105 to 6,450 in
drums assayed, and mean rnass concentrations ranged from 109 lo 5,820)
(SRDB 104511). [Emphasis added.]

As noted in 25_dc-rfpnp237-r1.pdf,

The dose from any internal exposure would have been dominated by the
overwhelming amount of plutonium in the mixture, making neptunium bioassay
unnecessary. Given the much greater specific activity of Pu-239. Pu bioassay
would account for all organ doses, of which Pu would be the dominant _
companent. {Page 4, emphasis added.]
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The Panel concludes that NIOSH acted correctly in determining that data are insufficient for
estimating internal Np exposures prior to December 31, 1983, but that Pu bioassay data are
adequate to bound Np exposure after that date, because (1) pure and purified Np and Np
alfoys were used, and Np recovered, from various production residues prior to January 1,
1984, but not after that date, (2) small amounts of pure or purified Np were in storage or
being shipped by RFP after 1983, but there is no evidence in the record of potential worker
exposure involving this material, (3) the circa 1985 process to purify Pu yielded “purified”
neptunium that was predominantly Pu, (4) organ doses resulting from an intake of this
“purified” neptunium would be dominated by the Pu component, (5) counting all alpha
monitored after January 1, 1984 as being Pu, even if due to Np, wouid be claimant favorable,
and (6) these considerations also apply to any Np exposure due to decontamination and
decommissioning activities.

5. Critical Mass Lab (CML)- Building 886
The petitioners state (Appeal Letter, pages 15-16) that

(a): NIOSH's assumption that the average [CML criticality) experiment lasted
70 minules...is a low estimate...about 15 to 20 minutes would be devoted
to the 'slightly super and slightly subcritical conditions’ alone. A few
experiments...were ‘intentionally kept at or near criticality for hours.’

(b):  NIOSH has found no indication that confirmatory bioassays were
performed for employees involved in the clean-up of any of the accidental
UNH [enriched uranyl nitrate solution] spills. Fission and activation
products, which decay primarily by beta/gamma emission, are not likely in
any case to have been detected by bioassay intended to detect alpha
particles emitted by uranium or transuranic radionuclides.’... ¥ fission and
activation products can't be detected by bioassay, how does NIOSH plan
to reconstruct dose for bela/gamma exposures for these workers? [lalics
in original]

{c): NIOSH focused only on HEUN [highly enriched urany! nitrate]...CML also
had 375 kg of very old Pu because it was rich in AM-241.. . warkers would
have been exposed to HEUN when there were no experiments being
conducted...CML staff was required to inventory HEUN ‘which would have
exposed workers to 4 months of daily hands on contact with irradiated
radioactive material’

To simplify the discussion of these issues, they are discussed separately. In addition,

because a CML scientist flagged many of the issues listed above as concems, we have
included a section o address this. '

a) Assumptions regarding criticality experiments:
NIOSH determined (01_rockyer.pdf):
The [Nuclear Criticality Safety] group ... conducted about 1,600 critical mass

experiments using EU [enriched uraniumy, including Pu in solutions (800 tests),
compacted powder (300), and metailic forms (500). After 1983, criticality
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at the CML, with differing results, Howsver, as indicative of the very small MFAP
doses derived by both NIOSH and SC&A, even a change of a factor of 10 or 100
in the results would not alter the conclusions that the potential doses from MFAP
were very small, and much less than 1 mrem, the minimum dose used in the
dose reconstruction.

With regard to accidents and potential exposure of CML cleanup workers, no alphas were
detected and contamination and air sampling suiveys, as well as bioassay data are available
for individuals who worked at CML during that period. Furthers when the facility was
decommissioned, bioassays were done {o detect uranium, and prompt decontamination was
carried out, along with air monitoring.

b} Issues related fo bicassays:

The petitioners expressed concern regarding a lack of bioassays in CML for personnel
involved in clean-up of accidental spiils and the ineffectiveness of bicassays for detecting
fission and activation products. NICSH concluded that RFP had a good overall air monitoring
program, which would have indicated the presence of potential external exposures. 43_dc-
ripirdemi-rO.pdf states, on page 20:

NIOSH has since captured formal plant-wide procedures describing a
particulate air monitoring pregram during the period from 1980-1989 for alpha-
particle emissions... Additional captured documents indicate that these
procedures appear to have been followed and that routine alpha air monitaring
was performed at CML during the period 1880-1989,

The results of air sampiing, contamination surveys and binassays were discussed at an
Advisory Board meeting in March, 2017 (2017_03_23 Board transcript_RF.pdf, pages £8-69):

CHAIR MELIUS: The CML cleanup workers spilis?

MEMBER KOTELCHUCK: The cleanup of activily was...that we were not
detecting alpha particles... there was cleanup.

MR. RUTHERFORD: Oh, we have documented surveys. We have
contamination surveys. We have air sampling from the entire pericd. The issue
was, was there post-accident bioassay? We could not confirm that, but we do
have the actual bioassay for individuals that worked in the actual Critical Mass
Laboratory during their period. It does not address fission and aclivation
praducts, and we did mention that, because, at the time, the site did not feel
that it was necessary. And our calculations prove that it was not. The highest
dose we came up with was 2.5 times 10 to the minus fourth millirem potential
exposure at the Critical Mass Lab from fission and activation products.

This monitoring would have detected any possible alpha exposures and can therefare be
used to bound dose for CML workers.

NIOSH concluded (43_de-rfpirdemt-rd.pdf), on page 36:

no significant personnel dose to Rocky Flats workers or contractors resulied
fram the generation of fission or activation products in the uranyl nitrate fuel or






contaminated surfaces were checked regularly for alpha radiation via tissue
smears. Internal exposures resulting from inhalation and ingestion of airborne
dusts and resuspension from contaminated surfaces were assessed via
bioassays, and with an adequate amount of exposure data and amount of data.

The petitioners also expressed concern over *375 kg of very old Pu because it was rich in Am-
2417 in the CML (Appeal Letter, page 15). However, in 54_wgtr071415.pdf (pages 68-69), a
CML scientist mentions the Pu referred to by the petitioners:

the age of the plutonium metal cylinders, we got these metal cylinders for
experiments in the 1970s sometime and we retumed them to the preduction
stream in 1983. By that time, the plutonium metal was about 25 years old and
would -- there is a natural process thal inbreeds americium-241 into the
plutonium-238. And that -- and that makes the resultant plutonium metal
cylinders much more hazardous to handle or deal with.

The period from the 1970s through Decermber 31, 1983 is already included in a SEC, and the
Pu in question was no longer in the CML during the time period covered by the petitioners’
current appeal. The Panel concludes that Pu in the CML is not an issue for the current appeal
and that sufficient data are available to bound exposures from HEUN.

Concemns expressed by a CML scientist:

As recorded in 54_wgtr071415.pdf, (pages 62-80), the scientist expressed strong disagreement
with NIOSH’s conclusions, and requested an interview with the Working Group. The substance
of the interview, which was conducted in Oclober of 2015, is summarized in 2017_03_23 Board
transcript_RF.pdf (page 48). During the interview, the scientist argued that it is not possible to
bound the neutron flux in CML's near-criticality experiments. He asserted that the radiation
levels at CML were not properly documented, and body eounts were not done on the lab's 30-
35 employees, only lung counts and (irregularly) urinalyses. He also disputed the ability to put
upper bounds on the neutron flux via reactors’ energy output. Finally, he stated that in the
1980s, an estimated 100-200 non-CML RFP staff entered the lab annually to observe ongoing
experiments. As a result, NIOSH agreed to revisit these issues, with a plan to also request
additional data from Los Alamos National Laboratory, and report back to the group.

NIOSH interviewed additional people and collecied data from previously unknown records in
storage at Los Alamos National Laboratory (LANL) to address claimant and CML scientist
concerns. NIOSH identified records of neutron flux and thermal power estimates by CML staff
using anaiytical measurements made during or after criticality experiments and used these data
and other data from the scientist’s book to re-assess thermal power and fission rate estimates
(43_dc-ripirdeml-r0.pdf, pages 4-8). As a result of this reassessment, “NIOSH found that CML
staff had on five occasions satisfactorily assessed thermal power and neutron flux, and the
power in all cases was less than the 10 mW estimated in its 7/14/15 NIOSH White Paper.”
[2017_03_23 Board transcript, RF.pdf, page 49]

On the basis of its reassessment, NIOSH and SC&A reached the conclusions aiready stated
above, in b).






of radioaclive waste from Racky Flats into ihe state. Building 460 was a ‘cold’
building and workers were not monitored for exposure to radiation. [Page 2.]

More specifically, as noted on page 1 of the same document, the petitioners’ concern is
clarified as, “The potential unmonitored dose from waste drums stored in Building 460 refers
to the Building 460 workers' lack of bioassay monitoring.”

The NIOSH response is in the same document, DRQual_P0192_02082012.pdf, on pages 2-
3

NIOSH has exposure records for most workers. Some workers may not have
been monitored if it was determined that their exposure polential was below the
threshold for dose monitoring to be required. Work in Building 460 may not
have required monitoring for workers assigned there. The affidavit regarding
the stored drums describes the performance of radiological monitoring of those
drums, and stales that there were radiological postings due to the exposure
rates from the drums. Additionally, records available to NIOSH indicate that the
radiation_control technician had plutonium bioassay during the period of
concern. This indicates to NIOSH that radiclogical controls were being
exercised fo prevent unmonitored workers outside the posted areas from

receiving exposures above appropriate limits. NIOSH does not see indications

that the movement and storage of these drums was controlled differently than
the general waste storage activities on site. The doses associated with general

waste handling and storage activities are represented in the dose monitoring
records of the RFP worker population. The adequacy of RFP worker population
dose records for the development of coworker distributions for the assignment
of unmonitored intemnal and external dose has already been evaluated by
NIOSH and the ABRWH for SEC00030. [Emphasis added.]

In NIOSH's view, this proposed basis support provides no substantially new
information regarding unmonitored plutenium or uranium exposures, beyond
what NIOSH has previously addressed in its evaluation for SEC00030.

The Panel concludes that if plutonium was present in building 444, it would have been in very
small amounts or in waste drums, as in building 480. The Panel further concludes that in this
regard NIOSH investigated the possibility of exposure from stored plutonium wasle drums in
building 460 adequately, and that the investigation methods, conclusions, and proposed use
of exposure data from generai waste handling and storage activities are acceptable. The
method used to reconstruct exposure for building 460 workers would apply equally to building
444 workers potentially exposed to plutonium in waste drums. In addition, a neutron
monitoring program was in place in building 444 (discussed in the section on beryllium and
depleted uranium below). - :

Neutron exposure from beryllium and depleted uranium (DU) in building 444

In the Appeal Letter, page 17, the pefitioners state:
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In_1975, offsite vendors began supplying beryllium blanks that required a
minimal effort to machine into acceptable beryllium components. Consequently,
the recycling and casting of beryllium at RFP ceased. The beryllium blanks
provided by offsile vendors were composed of sintered beryllium, which
contained 5-6% berylliurn oxide. Eliminating the wrought process after 1975
significantly reduced the beryllium waste generated by Buildings 444, 447, and
883. [Emphasis added.)

Thus, although foundry waste could contain both Be and DU (though not as an alloy), there
were no Be foundry operations after 1975. Moreaver, the petitioners slate (Appeal Letter,
page 17) that, based on their review of the Comprehensive Epidemiologic Data Resource
(CEDR}) for Rocky Flats and their observation that data on neutron exposure were included in
the CEDR, "It is obvious that there was some kind of [neutron] monitoring program for the
warkers in 444.” The Panel determined that such monitoring would indicate whether these
workers did have neutron exposure and would provide information that would permit
estimation of their neutron exposure.

The Panel concludes that there is no evidence of Be alloyed with DU in building 444, and
large quantities of Be and DU could not have been in intimate contact, or even in close
proximity—the Be and DU machine shops were in separate parts of the building, separated
by at least a three-foot wall. Therefore, there is no mechanism for neutron exposure to
workers in building 444 as a result of the machining of Be and DU. Be and DU wastes were
commingled in foundry waste containers before 1976. While it is conceivable that Be and DU
could have been in infimate contact in waste containers and therefore neutron production
might have occurred, there is no evidence that this occurred during the period 1984-2005,
and there is evidence that a neutron monitoring program was in place in building 444.
Further, NIOSH investigated the possibility of neutron exposure to workers in building 444
and faund nothing to suggest that neutron exposure was a concen.

7. Magnesium/thorium altoy plates used in Building 440
The petitioners state (Appeat Letter, page 18) that:

This issue originally arose from fourteen former workers from the Dow Madison
Company who offered sworn affidavits that truckloads of this material was [sic)
-shipped to the Rocky Flats pfant. DCAS, in 2007, suggested thal the Dow
workers were mistaken and that the shipments actually went to the Rocky
Mauntain Arsenal...

Cne former Rocky Flais worker came forward in 2013 and alfuded that special,
classified materials were used in the Modification Center located in Building
440. The worker was willing to be interviewed in a classified selting, however,
we do not know if this interview took place or what information this worker
provided to DCAS... '

As noted above, DCAS admitted thal there were approximately 400 boxes of
documents localed at LANL which might contain information on
magnesium/thorium alloy plates usage at Rocky Flats. Yet, despite knowing of
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The document 56_sca-rfpmgth-091114.pdf summarizes the review of this issue by SC&A. In
2008, SC&A raised the possibility of Mg-Th alfoy being received by Rocky Flats during the
review of the NIOSH Evaluation Report for Petition SEC-00030 (page 1):

During this review, SC&A interviewed a Dow Madison worker who had claimed
that shipments of Mg-Th alloy material were being sent to Rocky Fiats during a
12-year period from 1963 to about 1975 (SC&A 2007b). The interviewee
indicated that four truckloads of Mg-Th alloy were being shipped to RFP per
month, and that the same malerial was being shipped to Los Alamos National
Laboratory (LANL). Dow Madison also received scrap returns from the various
Atomic Energy Commission (AEC) sites, including RFP, which was clearly
labeled on the returns. The interviewee indicated that four Mg-Th alloys were
involved: HK31, HK61, HM21, and HM31.

At the Rocky Flats Work Group request, NIOSH subsequently interviewed four
site experts from RFP regarding the degree of exchange of Mg-Th between
RFP and Dow Madison, if any. As noted in NIOSH's August 13, 2014, paper
(NIOSH 2014), the four experts interviewed did not recall any large quantities of
magnesium alloy in use at RFP and did not recall any shipments of such
material between RFP and Dow Madison. As the Waork Group took no further
action, NIOSH considered this issue closed.

The issue was raised again in 2013 for SEC-00192 {56_sca-rfpmgth-0911 14.pdf):

The issue was raised again by the petitioner for the current SEC-00192 via e-
mail on May 31, 2013, who indicated that a third parly had reported that Mg-Th
alloy plates had been brought to RFP, refined in Building 881, and then sent to
the MOD center for modification to fit ‘Semi Trucks’ to make them bullet proof
{NIOSH 2014). NIOSH has since conducted further records review of the Site
Research Database (SRDB) to locate any documentation establishing a link
between Mg-Th alloy and RFP, conducted new keyword searches of available
RFP documents (e.g., using HK-31 and HK-31A, as key search parameters),
performed additional onsite document searches, and interviewed additional
former RFP workers, in particular, one who worked at the MOD center. None of
these mare recent investigations have surfaced new information which has led
NIOSH to change its original conclusions from 2007 that there is no evidence of
the use of Mg-Th alloy material at RFP. NIOSH opines that there is likely
‘confusion between RFP and other Denver-area sites, as well as confusion
regarding Mg-Th plates and other similar materials at RFP.’ [Pages 1-2.]

The Dow Madison worker interviewed by SC&A in 2007 provided a level of
clarity and detail in his recollections of the Mg-Th alloy shipments between Dow
Madison and RFP, which make i difficult to attribute his identification of REP as
the recipient as merely ‘confusion' on his part. For example, the interviewee
clearly identified that returned scrap was received from all recipient siles, with
that of RFP being clearly labeled as such. [Page 2.]
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And we also went back, and we did additional data captures and research to
see if we could find ... potential documentation that would show that
magnesium-thorium alloy was used at the mod center, [Page 32.]

From that review, from the interviews of the workers, and from the review of
documentation thal we had there, we found no indication that magnesium-
thorium alloy -- we had no corroborating evidence that it was used at Rocky
Flats. But through that research we also identified that Sandia National Lab
may have been involved in the process, since they were part of the design
team, and putting together for the mod for the semi-trucks. [Page 32.]

So we went back to Sandia National Lab. We did a data capture search there

as well. And, again, we found no information that supported that magnesium-
thorium alloy was used at Rocky Flats. [Pages 32-33 ]

[Mr. Fitzgerald] ...we participated in the NIOSH data capture at the Legacy
Management Complex in Denver, and | think all of us recognize that the set of
records that Legacy Management had ... was incomplete. | would say
significantly incompiete, because Los Alamos ...1ook quite a few Rocky Flats
records, a lot of classified records that had relevance to the weapons program.
[Page 35.]

And it is very possible that Roeky Flals, given the source terms they were
dealing with, which, you know, plutonium, neptunium, and uranium, that mag-
thorium probably almost didn't get on their screen. ...

So, in general, you know, we have not found much in the way of records for
mag-thorium. Otherwise, this issue would have been gone years ago. We have
had to rely on interviews of workers, mostly to discount the original input that
we got that in fact Dow Madison has shipped it. And we haven't found any
corroboration of that at all, so it sort of leaves us in this situation where we don't
have any records per se, any clear-cut closure on the thing from that
standpoint. [Pages 37-38.]

... we have lalked to a lot of people, we have chased down a lot of leads. There
may in fact be some additional records at Los Alamos to validate this. And,
certainly, the history of mag-thorium use suggests that it is possible that there
was an application at Rocky, but to date we have not been able io verify that.
[Page 38.]

CHAIRMAN KOTELCHUCK: .. NIQSH -- its records search. its search, seemed
to me pretty comprehensive. | was impressed at the number of different ways
one approached trying to fiqure out if something was sent,_transport, receipt.

different ways, and they found nothing_It's hard o believe. If these are metal
plates, right, that's — somebody would have noticed metal plates coming in
and, as vyou noted. in fairly large weights, right, and sizes. [Pages 50-51.]







February 6, 2017, and concludes that there is no new information that warrants reopening
this issue;

MR. RUTHERFORD: | want {o point out that this is not a new interview, that
was not as Dr. McKeel had indicated. This is an interview ... conducted in
support of the White Papers that we developed...during our development of
that report [de-rfpmgth-r1.pdf] we asked for design documents. ... we went to
Sandia. We went to a number of other organizations looking for additional
information to look for magnesium-thorium ailoy, We falked to the individuals
there and we have found nothing that would support magnesium-thorium alloy
being used at Rocky Flats, and we stand by that position at this time. [Pages
44-45)

[Chair Kotelchuck:] And the letter by Dr. McKeel and Ms. Barrie says that - it
notes that ... certain NRC regulations exempt magnesium-thorium with less
than 4 percent for use in commercial products such as lantern mantles and
welding rods. And | certainly know that thal is the case with lantern mantles,
which | happen to have used ... that that level of radiation, certainly in the
mantles, is not considered a high level and therefore it's perfectly okay to let
peaple in the general public use it. And it's noted in the interview that this is
considered a cold area. That is to say, the level of radiation is presumably low
enough that people are not required to wear badges and that they can work
there,

So, this is...a situation where the amount of exposure is quite small and the
work that's ... reported does not suggest a high degree of machining that would
invelve exposure to small - to dust or to materials from the machining. [Pages
48-49.)

[Chair Kotelchuck:] So | don't see...that we should everturn...the decision that
we made earlier to close this. [Page 49.]

At the March 23, 2017, meeting of the Advisory Board, Mr, Rutherford noted that some of the
400 boxes at LANL had, in fact, been searched (2017_03_23 Board transcript_RF.pdf):

MR. RUTHERFORD: | would like to say that it's not 400 baxes. We have
reviewed some of those boxes. When we went through the Rocky Flats early on
in pot only SEC-30, but SEC-192, we have been to LANL, we have captured
documents and we have, you know, looked for this issue. | know we haven't
looked in all of those boxes, but it's not 400 boxes. [Page 54.]

MR. RUTHERFORD: Okay. | would like to point cut another thing is we did look
at the classified documents at LANL. That was the ones we focused on,
because the operation was a classified operation. And so those were the
documents we were specifically looking at al {sic] LANL. [Page 55.]

Mr. Rutherford also abserved that thorium doses from the kinds of operations performed in
building 440 can be reconstructed (2017_03_23 Board transcript_RF.pdf, page 54):
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Letter, pages 4-5), and also with respect to an alleged statement by the Director of DOE's
Office of Warker Screening and Compensation Support that LANL is the repository of more
than 5,000 boxes of Rocky Flats documents that have not been reviewed. (Appeal Lelter,
page 5). This issue was raised by pelitioners specifically with respect to the Mg-Th issue, and
is discussed in point 7 with respect to Mg-Th. However, the petitioners also assert that it
“affects every other issue raised.” (Appeal Letter, page 4.)

With respect to issues 1-6, and as described further in those sections, the Panel's review of
the record indicates that sufficient data’and information are available in the records reviewed
by NIOSH, SC&A, and the Advisory Board to permit (1) estimation of the maximum radiation
dose for every type of cancer for which radiation doses are reconstructed that could have
been incurred under plausible circumstances by any member of the class, or (2) estimation of
the radiation doses of members of the class more precisely than a maximum dose estimate. it
is the Panel’s opinion that review of additional records stored at LANL would not likely result
in a more claimant-favorabie determination. .

ADMINISTRATIVE REVIEW PANEL CONCLUSIONS

In our review of this case, we conclude that:

1. HHS substantially complied with the regulatory procedures set out in 42 CFR part 83;

2. The original determination contained no evidence of factual error and was supported
by factually-accurate information; and

3. There were no errors of fact or in the methods of evaluation, or omission in the principal
findings and recommendations of NIOSH and the Board.

SUMMARY AND RECOMMENDATION

Based upon our review of the administrative record in this case, this Panel befieves that the
regulatory procedures have been complied with, that credible sources of information have been
used as allowed for under EEOICPA implementing regulations, 42 CFR parts 82 and 83, and
that the Secretary, NIOSH, and the Board came to reasonable and appropriate conclusions.
We conclude that the Secretary's prior decision was supperted by factually accurate
information, and thal there were no errors of fact or omission in the principal findings and
recommendations of NIOSH and the Board. We recommend no change to the determination to
deny adding a class of workers at the Rocky Flats Plant for the time period from January 1,
1984, through December 31, 2005, to the SEC. The Administrative Review Panel has
concluded that the petlitioners’ challenge is without merit.
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On November 16, 2017, Acting Secretary, Eric D. Hargan, determined that, based on documents
provided by the National Institute for Occupational Safety and Health’s Division of
Compensation and Analysis Support (DCAS), that DCAS has sufficient data to reconstruct dose
for the Rocky Flats Workers after December 31, 1983,

We object 1o this decision and respectfuily request that this decision be reversed and SEC status
be awarded to all claimants from Rocky Flats employed after December 31, 1983. As will be
shown below, we submit that DCAS failed to uphold their primary responsibility under the
Energy Employees Occupational lllness Compensation Act of 2800, as amended (EEOICPA)
and their own regulations. DCAS also violated the mandates of the Administrative Procedures
Act (APA) by ignoring evidence and misleading the Board and the Acting Secretary on the facts
of the petition.

Applicable Laws

When DCAS investigates the merits of an SEC petition they are governed by two federal statutes
and two federal regulations. In the following discussion we will show that DCAS has violated
these statutes and regulations.

1. Section 7384 (d) (b) explains the purpose of EEOICPA,

{b) PURPOSE OF PROGRAM—The purpose of the compensation program is to provide
Jor timely, uniform, and adequate compensation of covered employees and, where
applicable, survivors of such empioyees, suffering from ilinesses incurred by such
employees in the performance of duty for the Department of Energy and certain of its
confractors and subcontractors. (Emphasis added)

Additionally, Section 7384q (3) (b) of the EEOICPA, states,

DESIGNATION OF ADDITIONAL MEMBERS-—Subject 1o the provisions of section
73841(14) (C) of this title, the members of a class of employees at a Department of
Energy facility, or at an atomic weapons employer facility, may be treated as members of
the Special Exposure Cohort for purposes of the compensation program if the President,
upon recommendation of the Advisory Board on Radiation and Worker Health,
determines that—



(1} it is not feasible to estimate with sufficient accuracy the radiation dose that the class
received; and .

(2) there is a reasonable likelihood that such radiation dose may have endangered the
health of members of the class. (emphasis added).

2. DCAS is charged with the development of dose reconstruction methodology under
EEOICPA. Under the Final Rule, it is DCAS’ responsibility to determine whether,

“...it has access to sufficient information to estimate the maximum radiation dose, for
every type of cancer for which radiation doses are reconstructed, that could have been
incurred in plausible circumstances by any member of the class, or if NIOSH has
established that it has access to sufficient information to estimate the radiation doses of
members of the class more precisely than an estimate of the maximum radiation dose,
NIOSH must also determine that it has information regarding monitoring, source, source
term, or process from the site where the emplayees worked to serve as the basis for a
dose reconstruction. This basis requirement does nat limit NIOSH to using only or
primarily information from the site where the employee worked, but a dose
reconstruction must, as a starting point, be based on some information from the site
where the employee worked. ” (Emphasis added)

3. The APA places certain responsibilities o federal agencies when adjudicating claims. We
assert that petitioning for 2 site to be included in the SEC, while more complicated, is nothing
more than an individual filing a claim for compensation. DCAS is bound to obey the
adjudication process under the APA. Otherwise DCAS’s conclusions conld be considered to be
arbitrary and capricious under 5 USC 5 if DCAS,

[1] has relied on factors which Congress has not intended it to consider, [2] entirely
Jailed to consider an important aspect of the problem, [3] offered an explanation for its
decision that runs counter o the evidence before the agency, or [4] is so implausible
that it could not be ascribed to a difference in view or the product of agency expertise.



4. 42 CFR 83, Procedures for Designating Classes of Employees as Members of the Special
Exposure Cohort Under EEOICPA states that an appeal can be submitted if, “substantial factual
errors or substantial errors in the implementation of the rules” can be established.

Issues Petitioners Raised but Were Unresolved or Inappropriately Dismissed

During the course of the SEC petition investigation, we identified specific issues where we felt
that DCAS could not reconstruct dose with sufficient accuracy because monitoring records were
inadequate, faulty or non-existent. We also provided documents to support our position and, in
some cases, facilitated classified interviews with former workers who had first had knowledge of

the situation. Those issue are:

¢ Large Cobalt 60 source - Building 779 and site wide

o Metal Tritides - Site Wide

» Safety concemns including the possible criticality in the year 1986 and falsification
of records.

¢ Neptunium - Site Wide

e Critical Mass Lab (CML) — Building 886

» Plutonium and other radioactive materials in “cold area” buildings — Buildings
440, 444, and 460,

o Magnesium/thorium alloy plates used in Building 440

These issues are discussed in detail further in this request for review. We will also explain our
contention that DCAS misled the Working Group and the Board itself on these issues.

DCAS Failed to Review Relevant Documents

While this issue arose before the vote on the petition by the full board, we lead with it because it
affects every other issue raised.

On March 23, 2017 Dr. David Kotielchuck, the Rocky Flats Workgroup (WG) Chair,
acknowledged that DCAS had located approximately 400 boxes of Rocky Flats documents in
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It's possible there is ot least one document providing evidence that metal tritides were present at
Rocky Flats after December 31, 1983. These possibilities are not dreamed up to keep this
petition alive; these possibilities are supported by worker interviews and testimony as to being
factual, to which DCAS routinely has responded with an institutional bias, wrongdoing, and
arrogance which dismissed hard evidence and discredited testimony from site experts, including
a senior scientist, who were hands on at Rocky Flats.

NIOSH is knowingly creating dose reconstruction models based on incomplete information,
which is likely to result in an inaccurate characterization of working conditions at the site. Thus,
all subsequent technical basis documents fall victim to the “garbage in, garbage out” principle.
Depending on the size, quantity and quality of each box’s contents, it is reasonable to assume
that facility information exists to challenge NIOSH's rejection of the SEC. By rejecting the SEC
without reviewing facility information, NFOSH has sbandoned its obligation to claimant
favorability. When the purpose of the SEC classification is to acknowledge absence of sufﬁcient
data, a decision to ignore 5,000 boxes of data that may influence the application and cutcome of
dose reconstruction in and of itself becomes grounds to establish the SEC.

The APA states that a federal agency’s decision is made in an arbitrary and capricious manner if
that decision,

“...relied on fectors which Congress has not intended it to consider, [2] entirely failed to
consider an important aspect of the problem, [3) offered an explanation for its decision
that runs counter to the evidence before the agency, or {4] is so implausible that it could
not be aseribed to a difference in view or the product of agency expertise.”

DCAS “entirely failed to consider an important aspect of the problem™ by not reviewing
the thousands of boxes. DCAS is aware that thousands of boxes full of documents may
provide a more robust understanding of the Racky Flats plant. DCAS failed to evaluate
these documents and failed to provide a complete assessment of the evidence to the Work
Group and the Board,
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The above information is relevant because it appears that DCAS was also not forthcoming with
the Work Group or Board during this year's deliberations. We are not saying that DCAS
deliberately withheld information from the Board. However, there were factual
misrepresentations especially during the deliberations this year which probably swayed the
Board’s majority and even Acting Secretary Hargan. The most obvious misreprensentation(s):
classificd interview regarding the Cobalt 60 source exposures; that exposure to metal tritides was
decided during Petition 0030; that radiation exposure in the “cold buildings” was decided during
Petition 0030; and all safety concerns were decided during the Petition 0030 deliberations.

The Cobalt 60 Source

DCAS provided an incorrect response to the Board regarding a classified interview that was to
take place conceming the large Cobalt 60 source.

During the February 9, 2017 Work Group meeting, DCAS informed the Chair that the current
custodian of the source had information on exposures that could only be relayed in a classified

interview,

Page 27 2/9/17 transcript.

MR RUTHERFORD: Okay. Now, I do have to say during that - during our interview
with the source custodian, the person indicated that they were a [identifying information
redacted] and that they had other exposure concems that they could not discuss over the
phone. Given the status of this petition evaluation I thought it was - you know, we - and 1
discussed this with hoth Stu and Jim and we felt it was important to conduct this interview.
So we are currently working on setting up a classified - or & secure interview and we would
like to have a cleared Work Group Member and SC&A present for the interview as well.

The co-petitioner inquired whether & classified interview was held with the custodian before this
meeting. The co-petitioner did oot receive a response, however, Member Kotelchuck followed
up with this question from the March 23, 2017 meeting:
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Page 76 MEMBER KOTELCHUCK: Yeah, I mean, if | may say, on the cobalt-60, the
assertion is that may say, on the cobalt-60, the assertion is that we didn't interview

someane,

DCAS's responded with a summary of a completely different, and unrelated, classified
interview. It appears that this interview was conducted with a former Rocky Flats employee
years before,

MR. RUTHERFORD: Actually, the cobalt-60 source, the person did request an
interview. That interview was conducted in a classified setting. The individual was not
concerned with Cobalt-60. She was concemed with a tritium capture system that was
employed during the production years. She did not identify any situation where
exposures could have been received from work with that unit. I can't discuss all of it, but
I can give you that much. But, in fact, her interview said she had no issues with the
cobalt gamma cell. It was routinely surveyed. We could only come up with two or three
of the leak checks, but we did find the complete work package for the removal of the
gamma cell and we had no indications there was ever any problems with that.

Even if this was an honest mistake and Mr. Rutherford confused a completed classified interview
with a former Rocky Flats employee with the proposed interview with the custodian of the
Cobalt-60 source, this response misled the Board to assume the ¢lassified interview conceming
additional exposures from the source was completed and nothing relevant was discovered. We
still do not know what exposure concerns the custodian has.

Metal Tritides

DCAS reported during the March 23, 2017 meeting that they assessed the presence of metal
tritides at Rocky Flats.
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In addition, a former worker came forward and testified before the full Board that she destroyed
records under orders from her superiors. The worker also agreed o be interviewed in a classified
setting.

As is common with DCAS, when it comes to worker testimony (similar to how they treated the
sworn affidavits from Dow Madison concermning magnesium/thorium alloy plate shipments to
Rocky Flats), DCAS rejected these two former workers account and explained away their
knowledge of the practices at Rocky Flats.

Neptunium

The Evaluation Report issued on September 9, 2012 stated that neptuniurn was handled in small
quantities at Rocky Flats. An intemnet search provided & document which showed that there was
a process for neptunium production. This document was provided to DCAS and the Work Group
on February 26, 2013, eight days afer ANWAG submitted their complaint to the Health and
Human Services Inspector General. :

Again, seven months after the submission of the DOE document, DCAS determined they were
unable to reconstruct dose with sufficient accuracy for neptunium exposure prior to January 1,
1984. This was accepted by the Board.

The assestion that DCAS can reconstruct dose for workers after December 31, 1983 is based on
the premise that they can use plutonium bioassay data for this purpose. DCAS had plutonium
bioassay results prior to December 31, 1983, If those records were not sufficient then, why are
they now sufficient afier that date? According to a 2005 DOE document, “Inspection of
Environment, Safety and Health Programs at the Los Alamos National Laboratory” DOE
determined that plutonium bioassay cannot be used to reconstruct neptunium exposure.
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Critical Mass Lab (CML) -Building 886

A few months before the March 23, 2017 meeting, DCAS released their final white paper on the
Critical Mass Laboratory, Building 886. '

The petitioners consulted with Dr. Rabert Rothe, the senior scientist at the CML. He participated
in a number of meetings and was interviewed by NIOSH. He voiced a number of concerns with
the November 2016 white paper, “Reassessment of Internal Radiation Dose from Sotirces at the
Rocky Flats Critical Mass Laboratory™. For instence, NIOSH focused only on HEUN. He
reminded us that CML aiso had 375 kg of very old Pu because it was rich in Am-241. He also
explained that workers would have been exposed to HEUN when there were no experiments
being conducted. He said that the CML staff was required to inventory HEUN “which would
have exposed workers to 4 months of daily hands on contact with irradiated radioactive
material.” He also questioned NIOSH's assumption that the average experiment lasted 70
minutes. He believes this is a low estimate. He contends that about 15 to 20 minutes would be
devoted to the “slightly super and slightly subcritical conditions” alone. It would not have been
safe to just ramp it up to just helow criticality too fast. He also recalls a few experiments which
were “intentionally kept at or near criticality for hours.”

It is important that the panel reviews additional objections to DCAS's assessment of the ability
to reconstruct dose for the CML posted to the NIOSH docket,
https://www.cdc.gov/niosh/ocas/pdfs/d32/carrol]-043017-1.pdf

More importantly, page 30 of the November 2016 white paper, “Reassessment of Intemmal
Radiation Dose from Sources at the Rocky Flats Plant Critical Mass Laboratory”,
hitps://www.cdc.unv/niosiv’acas/pdfs/dps{dc-rfnirdcml-rﬂ.ndf‘. states,

"However, NIOSH has fourd no indication that confirmatory bioassays were performed
Jor employees involved in the clean-up of any of the accidental UNH spills. Fission and
activation products, which decay primarily by beta/gamma emission, are not likely in any
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case to have been detected by bioassay intended to detect alpha particles emitted by

uranium or transuranic radionuclides.”

The Final Rule demands that DCAS, ““...has access to sufficient information to estimate the
maximum radiation dose, for every type of cancer for which radiation doses are reconstructed,
that could heve been incurred in plausible circumstances by any member of the class.”

DCAS failed to abtain the most basic evidence to substantiate that adequate documents are
available to reconstruct dose for the workers who cleaned up spills in Building 886.

The petitioners question why NIOSH was unable to locate bioassay for these workers. Was the
bioassay protocol violated? Did Building 123, the dosimetry lab, misplace the urine and fecal
samples? Were the bioassay records destroyed? And, if fission and activation products can’t be
detected by bioassay, how does NIOSH plan to reconstruct dose for beta/gamma exposures for
these workers?

These questions remain unanswered. And because they are, DCAS has violated the Final Rule
as mentioned ebove.

Neuiron exposure to workers in Building 444

Since 2009, the petitioners have raised the concern that mdioactive materials were present in
non-radiological buildings. This stems from the Department of Labor’s Site Exposure Matrix
(SEM) which lists the thousands of toxic substances, by building, in this data base, SEM was
developed using approved DOE documents. '

As recently as June 12, 2017, plutonium was listed as being present at some point in Building
444, This was presented to DCAS and the Board before the Board meeting in March of 2017.
DCAS has not responded whether their dose reconstruction methodology incorporates plutonium
exposure for workers in Building 444.
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1. “The potential sources of internal radiation that NIOSH investigated during its evaluation of
the proposed class included exposures to tritium, neptunium, thoritm, uranium-233, and fission
and activation products of the Critical Mass Laboratory (CML). The modes of exposure for the
radionuclides of concem were ingestion and inhalation.”

Petitioners’ response: DCAS neglected to inform the Acting Secretary that they also
investigated Cobalt-60 and magnesivm/thorium alloy plates. Because DCAS failed to
investigate the thousands of boxes of documents located at LANL, these two issues have not yet
been resolved.

2. “NIOSH concluded that tritium doses from the on-site, environmental release in 1973 can be
reconstructed using the bioassay results collected after the release. Bioassay results from
potentially exposed individuals can be used to reconstruct their tritium doses for the time period
from January 1, 1974, through December 31, 2005.”

Petitioners’ response: DCAS was aware of the pelitioners® issues of the presence of metal
trititdes and on-site production and storage of tritium. DCAS failed to fully explore these issues.
It failed to review the thousands of documents ocated at LANL to determine whether those
documents would provide a better understanding of the presence of tritium at Rocky Flats,
Therefore, it is impossible to tell if their dose reconstruction methodology for tritium exposure is
sufficiently accurate.

3. “Likewise, NIOSH concluded that doses from fission and activation products at the CML can
be reconstructed using workplace air monitoring results coupled with information about the
power level and duration of CML experiments.”

Petitioners’ response: DCAS completely ignored Dr, Robert Rothe’s testimony and oral
history of the experiments which were conducted in CML. DCAS normally substantiates the
majority of their dose reconstruction methodology for Rocky Flats based solely on bioassay
results. For those exposures which do not have bioassay infonmation, SEC status was granted
{neutron, neptunium, thorium and uranium-233 exposures, e.g.). Yet, for CML, DCAS asserts
that the limited air monitoring documentation (page 24,
hitps:/fwww.cde.gov/niosh/ocas/pdfs/dps/de-ripirdeml-r).pdf) is sufficient to reconstruct dose
for the exotic fission and activation products produced during criticality experiments performed



by CML between December 31, 1983 and the last day radionuclides were present in Building
886.

4. “The principal sources of external radiation doses for members of the proposed class were
evaluated in the SEC-00030 RFP evaluation report. SEC-00030 concluded that all external
doses excepl those for neutrons could be estimated with sufficient accuracy. Therefore, with
vespect to SEC-00192, NIOSH concluded that there is no need to again assess external exposures
and dose reconstruction feasibility at RFP. .

Petitioners’ response: Cobalt-60 is a gamma emitter. Questions remain about the other
exposures the source custodian offered to share with DCAS. We also raised whether neutron
dose is assigned to workers in building 444, where tons of depleted uranium and the fact that
plutonium was present.

5. “NIOSH also concluded that operations that posed significant potential for internal and
extemal exposure to neptunium, thorium, and urenium-233 had ended by December 31, 1983.
Consequently, there is no need to reconstruct dose for the time peried.”

Petitioners’ response: This is not accurate. DCAS, in fact, identified one additional operation
after December 31, 1983. DCAS also asserts that they can capture nepiunium exposure through
plutonium bioassay. We supplicd a 2005 DOE document, “Inspection of Environment, Safety
and Health Programs at the Los Alamos National Laboratory” where on Page 37, DOE found
that “Standard plutonium controls, such as plutonium bioassays, would not be adequate for
neptunium but were not evaluated and/or modified for this operation.” The panel should also
note that the SEC petition for the Los Alamos National Laboratory was granted through 1995, in
pait, due to the inability to reconstruct dose for neptunium: -
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