THE SECRETARY OF HEALTH ARD HUMAN SERVICES
WASHINGTON, D.C. 20201

JAN T 6 2009

Rocky Flats United Steelworkers of America, Local 8031
2280 E. 139™ Avenue
Brighton, CO 80602

Re: SEC Petition 00030
Dear

Thank you for your letter requesting an administrative review of my determination
regarding Special Exposure Cohort (SEC) status for Rocky Flats workers who were
exposed to radiation dose from 1967 to 2005 and to radiation dose other than neutron
dose from 1952 to 1966.

Pursuant to 42 CFR § 83.18(b), and because you filed a challenge on behalf of a class of
workers from the Rocky Flats Plant in Golden, Colorado, who I had determined should
not be added to the SEC, I appointed a panel of three HHS personnel, independent of the
- National Institute for Occupational Safety and Health (NIOSH), to conduct an
administrative review. The panel has now completed its review of the challenge.

In evaluating your points of appeal, the panel came to three categories of conclusions. In
. most instances, the panel found no merit to the issues raised in the points of appeal, and -

- recommended no further action. In one instance, the panel found some merit to the issues
raised in the point of appeal, but did not recommend further action. In two instances, the

panel could not determine conclusively whether there was merit to the issues raised in the
points of appeal and recommended further inquiry of NIOSH. Subsequently, NIOSH was
asked to provide responses to the two outstanding issues.

After review of the administrative review panel’s thorough report and of NIOSH’s
additional response, I have decided not to revise my August 6, 2007, final decision.
Please note that, in line with the administrative review panel’s report, NIOSH recognizes
the need to improve documentation with respect to conflicts of interest and appearance
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determinations for individuals serving on the Advisory Board on Radiation and Worker

Health and will work closely on this with the HHS Office of the General Counsel’s

- Ethics Division. I am enclosing a copy of the administrative review panel’s report to me-

- as well as NIOSH’s requested response to issues raised in the report. T hope you find this
information helpful.

« Sincerely,

Michael O. Leavitt

Enclosures
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;'As you know, thc Energy Enmloyem Occupatzonal Illness Compensatmn Pm gram Act of 2000
: (EEOICPA), 42 U.S.C. § 7384-7385et seq., establishied a:compensation program for workers

... . Who may have contracted cancers associated with duties peifoimed workmg on nucleer-weapons £
|+ programs administered by.the: ‘Departrent of Enlergy and its prédecessor pgencies. ‘Unlike ...

individual workers wh:file claims under EEOICPA, workers who. are members of the Spema.l .

i - Exposure Coholt (SEC) and who incur a speclﬁed cancer quahﬁr far compensahon fmm the’.

" .8 halléngo was Sled by s of workers o the Rooky Fl Pl n Golden Colotady, who ..~

o ; petitioners may dbtain an administrative review of a ﬁnal decision’ bythe Secmtary todeny

i pmbabﬁlty 6f causation by DOL. Regilations that implemient EEOICPA pmwde that the. -
. Secretary of HHS may corisider petitions fora class of employees:to be added to the SEC, and

adding.a class to.the SEC.  See 42 CFR § 83. 18(a). Pursnant to 42 CFR § 83. lS(b), and because -

: *:you determined should:not be added to:the SEC::you appoirited us, & panel of three HHS .. _ B
personnel, mdepandent ofNIOSH 1o conduct an admnustratrve revnew This Ietter serves asour A

.........................................................

B mm&:s; - _
o August 6 2007 ¥ authofized undér EBOICPA, s2Use 7384q(b), Yo dmlgnated the

foﬂowmg classw of employm to be aﬂded to the Specml Exposme Cohort (SEC)

:'-Employem of the Deparmx of E‘nergy (DOE) its predec&csor agencm, or DOE ¥
i _contractom or subcontractors who were momtored or shmﬂd have been momtored for

......




oo T k E_Also ofi AugustG 2007, youdeternnnedthat,wﬁhr&mectto thefollowmg classofemployees, it e i .
© wl.l.isfeasible to-reconstruct rediation dose with sufficient accuracy and; thus, thls class of _f;.:.::e_ bt
: femployees does mt meet the statutory criteria for addmon to the SEC C : : P

through 2005 and who werc exposed to any radmtzon d053 other than neutron dose from '
1952 through 1966 . i : .

Rocky Flts Umted swerworke:s ofAmerxca, Local 8031, o

L ' gind. ‘ Official PetlnonebDwgzmted Representativé, (“petitionérs” ) | filed a.
il chaflenge to that: declsmn in‘a “Formal Letter of Appéal of Detérmination by Michacl O, I.zav:tt

. for SEC Statis for Rocky Flats Workers Who Were Bxposed to Radiation Dose from 1967 to
a 1.' _.‘.2005 and to Radmhon Dosé Other Than Neutron from 1952 to’ 1966 i A opy ef petmoners

T substanﬁalfachmlm-rorsorsubstanhalermrsmthennplammtaﬁonofthepmcedm‘w”setomm S

L Pe 42 CFRPart 83 ‘The pétitioners” appeal lefter states *“We .. understandthatwecanappea]based‘ P
A Onwo!at:onsmprocmsandtochaﬂengesmmtxﬁcfactsthatwcreusedtodmyourpetttmn. We I

* . appetl based o tioth process and seience in accordance with the points of appeal listed below.” ...~~~

i.s The letter then goes oni to set out 11 “Process Basist Poiats oprpeal" and 8 “Smennﬁc Basls
. PemisofAppeal” .0 | . : : :
i M AR ]J _______________________________________

P Pursuant to 42 CFR § 83 18(b), we exammed the views and mformat:on wbmxtted by the
o petmoners m the challenge, the NIOSH evaluahon reports the report eontammg the

lI::l addltmn to ﬁhng ‘the cha]Ienge to the Secretmy’s ﬁnaldemsxon, e
also: submitted the original SBC petxtzon on behalfofthe Umted Steelwerkers s

ofAm‘lm’ iDCal 8031 ; ....... : - : ....... l :..l ----- : ...... ' : ....... g....... .......




startod:to review materiats:in March and met regularly from April through December...Our. ..

B NovcmberS 7 14 25 .. TS O ERME
F Deccmbers 9(6 hours), 12 (3 hom's), 15, 16 18 23(8 hours), 24 (phonecall) 29 (phonecall)

: E_the Adwsory Board

L ) the work day, and Iasted approx:mately two hnurs Phane caIls were of varymg lengths. All

E miaetm\gst Hach ofug a]so aontmued to cany out our regulm- dutm fmm our regular ﬁall-tnne

= .__exannnat:on. I the end we, beheve we. were able fo give careﬁ:l mnsxderanox_a to all of the

By 10122 B honeal), 29 e e T
:‘Aug‘]st 15'6 18 2—2 26 ;! ....... : T ; Sl ;I.. . ;'.,..::Z E.‘...!". 4 ;i..,:.‘:' . . centl
fSeptemberlﬁ 19(3 hom’s) I P

_ ?_’Mam Conclusmns

, : Regulations at 42 CFR § 83 18(a) prohibxt pet:honers ﬁ-om mtmducmg anynew mformanon or |
S documentatlon that was not prewnus!y subnntted to NIOSH or thc Adwsory Board Our revxew SRR

i'Ourpanelwasmvued toxtsﬁrsfmeetmg'" d;'; March 12 2008 atwluchﬁmewerecewedan :
" i orientation and materials to review. We were not given a deadline for. completwn ofourwork, @ .- ;L

- closslyexmnme&aﬂofthapomtsmthepetmonem appeal letter; andseveraiofmepoms - S

In evaluatmg the patxtmnm's pemts of appeal, we have come to three categonns of ooncluslons
. Innwstmstancm, we ﬁndno merit to the issues mxsed mthepamtsofappeal, andrwonmend

- but we weré asked to ‘work expeditiously and to rieét approximately évery two weeks. We' . ..

meeting dates are listed below; uriless otherwise indicated, meetings were held in-person, durmg _

jobsat HHS. :While our. deliberations took 1onger thau any of’ us wonld have. expected; we
additional questions that required:additional information.and warranted mgmﬂcant cloge

June13 30 ;

October 1; 4 (Saturday - 5 hours), 5 (Simday~—4 hours) 10 (phone cau), 23, 27 29

i A i Do e v it b e wm e e e e .o . - eme e ey e - L mman Luvma marms i s o e -




Lo "‘Proc&isBas;s Poirits oprpeal” #1 #3-5, #‘? #S(a)and(b), and #9-11, : ..
' " "“Scientific Basis: Points of Appeal” #1-6, #7(a) and (b) (whmh isa duphcatmn of

izt . “Pyocess Bhsis: Points oprpeal”#S(a) and{b)}, and #8 [P Ll S
'SOme merit/No further action recommended:: : { f f

. “Pmcess Basts Pomts oprpeal” #2

...............................................

S . “Pxocm Basis: Points oprpeal"#ﬁ and#S(c) - :
"noe i *Sidentific Basis: Points of Appeal’ #7(0) (whzch sa duplieaimn of“Proc&es Bas:s Hl

Pomts of Appeal #8 (c))

Pomt-b —Pomt

i § We addr&is each ofpemmm pmntg ofappeal below,. For each pon'tt, we have set out our

views as to whether thiere is merit to the challenge and we haveiprovided a recommendatxon

. _ regardmg the resoluhon of issues contwted in the challenge Ini order to ensume that we wou!d

E'endorsmg the way ‘it which they have described exch of their- pomts ' Further details regaxdmg
each of the pomts ralsed by pet:tzoners can be: ﬁ)md in the attashed appeal letter submxtted by

T pehtloners ...... ; AR Lo : :...‘ ..... ' e

the law.

2~";= ) ‘NIGSH andnow the SecretaryofHealthand Human Serwceshve exhiblted apattem of
et wrthholdmg arid delaying cornmiunication of mibrmatmnto the Rocky Flats. petitioner

: throughaut thig process — including “accidentally” femoving thapetmonet and petltwner .

"+ representative from the &-mail distribution for.notification of meetings fora six month

Sg.f.;pmod aftime ...:reports were prepared. by the. AdvmoryBoard’s contractor that were. ... i .

- _.dascussad at themeef;mgs, ‘yet NIOSH failed to distribute the reports to'the Pehtxoner
L iuntﬂ :mnutf.s before or m some (asm aﬁer meetmgs . the Secrctary of HHS dld not even

WxthrmpecttomuceofBoardnwetmgs,theonlyreqmrmnmtzssetoutat4ZCFR83 15(5),

RN _ whxch reqmma NIOSH to “publmh a notlce in the Federal Regwter prowdmg notxce of a Bom‘d




. :onthe petltmn and the NlOSH gvaluation: ﬁndmgs" at the mesting. With respect to the miterials ° L
o0 discussed at meetings, 42-CFR 83:13(d) sm)ply requires that “NIOSH will submit a report ofits -
' evaliation findings to the Board and to the petitioner(s).” No time period for noticé is'specified:
- Fmally the EBOJCPA stamte and implementing regulations also do not specify atime. P D
" . requirement foi the Secretary to notnfy the petmoners ofthe ﬁnaldecfsmn. Spac:ﬁcally 42 CFR O

§83 lﬁfb) statesthat ' :-_ : ....... S ; ;:....‘:: e o :

B freport ofthe decxs:on to the pehtloncr(s), including an iferation of the reievant cntena, ag
specified under 83.13(c); and & ‘summiary-of the mformamn and ﬁndmgs on which the

decision is based. HHSWlIlalsopubhshanehcesummanmngthsdecxswnmthe'“':"’
Federal Regzster : S . P o Co

. ) _Sngﬁm:tiljy:' | -': :1 o N‘IOSHandthe Secretatycomphedwﬂhaﬂreglﬂatorypmmsmnsrelatmgi o Pl

: thIS pomt ofappea!.

S .-Recummendaﬂon. We do not reconmaud mrther actxon regardm,g thm pomt of appeal.

L@ “Time]mess.”

T;';Pei:rl:mne:rs state. thnt “NIOSH :lhiled to meet the: Congxmsmna]ly manﬂated de.adlme of 180 days

" to:make its recommendation:on the Petition ... the 2005 EEOICPA: Act Revision required a
: recommendaﬁon by law, iu 180 days" (emphaszs in appeal letter) The statute to winch

iooas ﬁ)llows

DBADLINBS—{]) Not later than 180 days aﬁer tha date on wh!chthe Presxdent {fecBives j-__:_;:z

... apetition for. des:gnanon as mémbers of the Special Exposure Cohort, ‘the Dhirector of the
" ... National Institute for Occupational Safety atid Health shall submit to the Advisory Board
. - :on Radiation and Worker Health a reoommendauon onthat petman, mcludmg all o
_ _supportmg docmnmtatwn. BEE :

President rece:vem a petition.” Although not yetiin effect, NIOSH fallowed the pohcm later set .

;s::_-_'outmthelnternnFmalRuJepubhshedDﬂDecemberZﬁ,2005(70Fed.Reg.75949),w}m1t A
'“'decldedtooomtthe 180daysﬁnmwhmthnpamonquahﬁedﬁ}tevaluatmn,notﬁ'omwhenlt”i' S




considered petmons and hmcewﬂl be covered: by the 180—day deadline ... the submlssxon ofa

petition by an-unquelified petitioner or the submission-of an mcomplete pet1t10n does net initiate -

' thelS&dayreqm:mmt 70 Fed Reg '?5949 at 75950 T et

- __NIOSH determmed that t‘ne petmonem February 15, 2005 petmon needed addmonal

 Linformation for evaluation, which was provided by a supplemental petition. The petmon ....... " L

. qualifiedifor evaluation on June 16, 2005. In accordance with the policies set put in the: Intenm P
- Fmal Rule bemg developed dunng that tlme, NIOSH pmvxded a reoommwdanon to the :

On Decmnber 8, 2005 the Board recewed a draft report ﬁ'om San:ﬁ)rd Cohen &

. ; Associates [the Board’s contractoi] entitled “Rocky Flats Plant Site Profile Rev:ew LR

-NIOSH will review: this document to determirie whether-any issues raised have
! implications for § our evaluation of the Rocky Flats Plan SEC petition (SEC 00030).

. NIOSH reconnnmdsthattheevahzauonrcport on SEC 00030betransrmttedta meﬁomﬂ R

transmitted to the Adv:sory Board, there was.no need for NIOSH to attach the report to its Ietter

. Although NIOSH provided “a recotnimendation,” as required by 42 U.S.C: § 73844(c)(1), its

Co of42 U.s.C § 7384q(c)(1), whxch contams the 180-day reqmranent) speclﬁes what NIOSH’
;-evatuan{m report and reoonnnendatlon must mclude, but does not specify any deadline. ‘The

g;reguiahon at42 CFR § 83. 13(3), which-was pubhshed on Iuly 10, 20{)7 (after NEGSH completed s
¢ ity evaluation of petitioniers’ petition), specifies that.this. evaluahon report and recommendation : .
needs to bie completed within 180 calendar days of the receipt of the petition by NTOSH, subject

. recommendation was to contintie the process; it was not meant to be.a final rétommendation oni
: whether to add Rocky Flats workers t6 the SEC; The Office.of General Counsel at HHS _ P
""m{hcated at that tmw that NIOSH’S mterpretatmn was Iegally accepfable N ’ s

L tothepetztxonsquahﬁrmgasavahdpehtmn. T'hus,ahhoughmesegLﬂatoryrequn'ementthatan -

T datethatthcpeht&onquahﬁed@nDeccmberm 2095), _

evaluation report be completed by NIOSH was in effect while NIOSH was evaluating

. petltmners petitxon, the prevision ofthe reglﬂahon requiring ﬂm!: it be completed within 180

regarding whether the Rocky Flats workers should be.added to the SEC W:thm 180 days ﬁ'om the o

i = - - - PR - F




.. stateon whax constttutm “a recoummdation on: that petition, mcludmg
~ .. all supporting documentation,” Was. not yet in effect; we believe that the

based:on an interpretationi of the statute that was legally permissible, buit

E.—.::;V.I- :::.::econ’nnendatmncontamedmNIOSH’slettertotheAdv:soryBom'dwas T

: -'-perhapsnotthcbwt Whﬂethere:ssomemrtfoﬂrexssu&erameémthls o

were not yet in eﬁ'ect we, beheéve that NIOSH mlbstantmlly oomphed w:th

o the required: procedures setoutmthestamteandregulahonsthatwerem SR

eﬁ.ectatthattm]e e : RN hES o .

. Réquﬁn:aeﬁ:t:l_gﬁpﬁ: :'Wc agree thh the cuxrent nrtmpretahon of 42 U S C. § 7384q(c)(}) set o
: I REE out.iit the cutrent regulations at 42:CFR § 83.13(d) and (e), * whxchdesm'be

what needs to be contained in NIOSH’s recommendation to the Advisory.

Boardandﬂmet:mcrequn-emmtformmmmgthlsrecomendntmn. We Pa

P do not fecommend further action regardmg tlns point of appeal.

o (3) : “Conﬂict uf Intemt Invaﬂdates the Process.

Tt Peﬁ'ﬁonem Stateﬂlﬂ.t 1: ...... ..... '; ....... - .

v Ag noted by [formerl Congressxmn Hostettler ina March 9 2007 Ietter “At Rocky

E Flats,'a manager of health physics programs.prepared N"IOSH’S site proﬁl&e, TIBS, is -
i actively involved in the gvalustion ofa SEC petmon, which mchxd&e vaiidatmn of r&fmlts P

: '-T'-._._usedmhlspremuswork” .-

- ‘. mderlymg letter oT other supportmg documentanon as ev:demce to support this a]iegatlon, as xs-_ : S
;- required by 42 CFR § 83.18(a): - For example, we do not even Imow ifthe RockyFlats manager : -

“reférred {0 i this poiit bad anythmg td d6 'with the' SEC pehhon filed by Rocky Flats workers.

o LInﬁﬂspomtOfa?PeﬂLPeﬁﬂonmalSOStatethat,“IndmdualswhohaVetwtlﬁedAGAINST B
i workers:in worker compensation hearings mservmgkeyrolwmtheNIOSHproms’ R

(emphasis in appeal letter). However, again, petitioners provide no documentation:or c

- mﬁnmat}.on regardmg this aliegahon, ‘such as names of those who twtlﬁed agmnst workers i -

interest 1f an: mdmduni t&mﬁes agamst workers mworker compensabon h&armgs when ¢ servmg ' i

as key roles in the NIOSH process: :Based on-the mformanon reviewed, we have seenno - . - .
ev:dence showmg ‘that NIOSH had a confhct of mtezest vwhen evah!atmg whether Rocky F!ats




_ Thc Honorable Mchael Q. Leavrbt Pagc 8 _
: workers sh)uld be mc}uded m the SEC or othcrmse

o Sil_mmalg'y'_:' - : : ';Pet:txoners have prowded no’ documentatmn or other emdence that there i is! _Z e
R Lo amnﬂnct of'mterest in: t]us sztmmon. 'I‘hus, based upon the mformatloq_ g

......

: petitmners m tlns pomt of appeal.
E:liéeomnieﬁdnﬁon' : We do fiot reoommend ﬁ.n'ther actlon regardmg tlns pomt of appeal.

: (4) - “Non-Cohmionin the Board. o

: appmach.
-Sumlml_ ry: TheBoard’s rewmendatmnwasbasedonamamrﬂyvote, whxchls a..,‘..s
; o S reasonableiapproach; Thus,therelsnomenttothalssuesmsedby :
peﬁt:onersmthxspomt ofappeal.

i i {S) “Actions Ontside the“Boundaries of the Authonty under the Act..” o

D Thepet:t]oners statethat. N

The Board’s role was to evalude snd recommend, naver to €. The Board, abei with .. -
good intenfions, became intertwined with.a process to develop a set of new science, .
methods, mndels gmdance, techmcal bams documents and aésumptxons over the last two ©

o Petmoners have provuled no dccmnentauon or other mﬁ;rmatxon as ewdence to show that ﬂae :
- Board wes trying to deny the RFP petition. In addltlon, we have seen 1o evidence that the Board B

_ ;'adedoﬁtsldeﬁs auﬁmmyonanyoccasmn,suchasbycreatmgnewscxenoeof'nﬁdels Therole ;-
TR _;;ofthe Board:ssetoutmstatute, Executlve Order, and regulahon‘ These autlmntles

. ZFor. example, A2USLC, § ‘73840(b)(2) prowdm The Board shall advise the
L Pmmdent [delegated to the Secretary of Health arid-Human Setvices in: Executive Order °

..............................................................

o §7384q(a)(2) pmvxdw that the adwce of the:Board “shall ‘be based on exposure - | -
' assmsmen‘ts by radmban heﬂ]th profmsmnals, mfurmanon prowded by the Departmcnt oif




...............................

.............................................

may cansrder addmonal mformatlon, suc.h as relevant rmch ﬁndmgs and teclmoio glcal
advances, when considering a petition. We have seeni no evidence that the Board was actmg

o outsu!e ofits authontm while ounsidmng the Rocky Flats Plant pehhon."' “"‘ | ; """" et

: In addihon, the Board based 1ts dec:sxon on well es'tabllshcd models, such as’on the Internatmnal

- Commission:on RadiologxcaI Protection (ICRP)-66;%:which was developed independently. from _f;,:'. o
: NIOSH and the Board, (See mponse :to “Scientific Basxs Pomts of Appeal” #2 fora detaiied :

o dwcnptlon Df ICRP 66)

These new docmnent[s] will ultmmiely wmlt in thousands of dese reconstmctxor_;s that et
must now be redone jiv éccordancé with the iew standards “The fact that dose {"'"'“
réconstructions are bemg declared ‘invalid’ and are being redone serves ag strong - :

..., evidence ... that it was; in fact, riot possible for NIOSH to reconstnzct dose iba: the Rocky

..... ... Flats WOrkers attha’ume thepettthWas submitted.” f; L

. _ However the petmonexs pr(mde no docmnentatmn ur namm as evxde.nce to support their

Sn : ry NIOSHandthe Boardd:dnotdevelop aset ofnew sc:enceandacted """ ::- :
- I within its. authority ini evaluatirig the Rocky Flats Plant petition.. Thus,’
therezsno ment to thexsaumraisedbypenﬂonm mth:spomf ofappcal

3Execuﬁve Order 13179 Sectmn 4(b){u'), which essentlaﬂy repcats the language ;

E ofuscy 7384o(b)(2), provxdes that the Advrsory Board shall advise the Secretary " P

£ For example, 42 CFR §83 15(0) provxdw, “In oom:dermg the petmon, the Board

may -obtain-and consider add:ttonai information not addressed in the petition or the initial - ; %‘:-:':;;: '

NIOSH evaluation report. Fmthemmre, 42 CFR§ 83.15(d) provides that “NIOSH may :

i - dec:de. to ﬁu-the;- evaluate gpetltwn, uponthe mqumt of the Board IfNIOSH cond_gq:_ts_

Pl SICRP Pubhcatmnﬁﬁ wlnchwaspubhshedmlgg4byPergamnPrcss s : o
, -entrtled “Hutnan Regpiratory Fract Model for Radiological I Pmtectlon A report of a ’I‘ask

' Groupoftheintemahonal ConnnmsmnanRadmIogicaletectmn. : Sk ;:.j__;-_i '




- (6) RN “Inconsistent Applica&on ef Confliet of Interest Reqmrements.”

- Petmoum state thaz

NIOSH mconsmtently apphed Sonflict of interest sfandards 6 stack thé Advisory Board
- on Radiation [and Worker] Health to deny worke petitions in accordance with political

__pressmandstatenmtsmadebytopleadersm!—ﬂis ForexampleMaranﬂ‘onwas o

o =-Inma]1y we mte tlmt petltioners have pmvuled no docummtatlon or other evxdemce to show that
“NIOSH Had i mtent to “stack the Advisory Board,” to “denyworker peﬁnons,” or that there was Z -

: “political pressure or stateménts made by top leaders in HHS.” Without eviderice regardmg L

. thwe a]legaﬁons, we cannot conclude that there is mmtto these xssu@. E

Wlth rmpect to petltloners aileganons regarding mconmstent apphcatlon of eonﬂlct of mterast .'
- standards, wew:llﬁrstaddrms demsmnsmaderegm'dngosteach, andthenaddr&sMark :
EfGnﬁ'onbe!ow R A O

: .Tosm Bmh

under. 18 U.S: C § 208(b)(3) for pamcipatxon on the Advmory Board. The Federal:conilict of 5

' . interest statute; 18.1,5.C. § 208, pmhib:ts Federal employecs fromi participating pensonally and '

- substantially-in any particular matter that may have a:direct: and predictable effect.on the': - .::

 employee’s personal financial interests:or one nnputed to them imputed interests may mclnde S
o those ofan orgamzatzon in whzch the mdmdua! is- servmg as-an employee The wa:ver mchtded fLl

- imputed financil interest; such es “claims bmught byithe United Steelworkers Union.”. This.

language wasbasednotonthe‘ﬁact that Ms, Beach: was aunmnmember,aspetmoners assert in j-:-'-= .

‘this point of" appeal, biit on the fict that Ms. Beach was employed by the United: Steelworkers
: (USW) union.® USW,Locali3031 was:the petitioner for the Rocky Flats SEC pe:tmon. Thus,
urider the conflict of iiiterest statute, the fmancial interests of the USW were imputed to Ms

Beachbased onher employment relatmnsh:p BasedupnnﬁxemmaidetermmanonthatMs

; BV S - 2
e %‘dpp)x,g?ﬁ{

{ In ber cupricufum vitag, Ms. Beach mdxcated that she

R : S
" was presently employpd agthe ‘Lead Occnpaﬁonal Safety Health Esivironmental . T
- Committee. (OSHEC)/United Steel Workers (USW). Hazardous waste: worker trainer” angl....::

as a “Umted Steel Worker Curnculmn, Adaptatmn, Trammg and Support Team _
Member wl

e




' Subsequent to that, on May 21, 2007 petmoner

ralated to the Rocky Fiats SEC on May 2:3, 2007

sent an mnml to NIOSH

.. Tequesting that the determination that M, Beach had: amnﬁxct of mtet&st be reconmdemed given. .
. that the USW union po longer had inémbers who were Rocky Flats workets since the plant had

closed down. Related:to thig; in-this pbint of appeal; petitioners state.that “The. Petitioner...:

requ&steé for the Conflict ofInterest to be re-cvaluated based on the fact that there was'no Iongar
_ one and NIOSH seud it dld [a re-evaluatmn] but reﬁlsed to prov:de any e'ndmce that such & re- - -

- cnmﬂ oompondmce conﬁrmmg that a oonversauon ‘o this subject took place dutmg the

norning of June 11, 2007, prior to the:Rocky Flats Plant follow-up meeting int Denver. ’l’hese )

exnails make clear that Depaxtment officials recorisidered their prior decision that Ms. Beachi had '

- a conflict of i mterest, and determined that ghe continued to:be.conflicted. Tt was.decided that,

“even if the 18.U1,8.C. § 208 conflict of iitérest statvite did not apply, Ms. Beach still would nieed e

torecuseherselfﬁ'omparm;patmnduetoappearanceooncems..,..; -:: o ;:..._::-.

o _ Regu]atmns at 5 CFR § 2635 502 the “appearance standard,” prowde in pertment part that

year, served as a8 censultant, contractor or employee) isor reprments aparty tu apartzcular

e - matter mvolvmg speclﬁc parties and (2) determum that a reasonable person w1th lmowledgeof

autborized by the agency designee. . Depamnent ofﬁclals conchided that Ms _Beach conld not

", participate under this regulation due to the appwanceofconﬂlct()rbms of her part; Ms, Beach L
'.was a cutrent employee of USW-and, thus; had 4 covered relationship with USW; USWiwas a

; party to the Rocky Flats matter; the determinatian on whether the Rocky Flats workers quahﬁed :

=5mtthECwasaspecﬁcpartymatter;mdareasonah}epersonknowmgthaiMs Beach wisan * ...

“.;-no reasonthatMs Beachshonld havebeendemedhernghttopm-tmpate,” theﬁnancmlmterwtsz-'-- _

ofUJSW iare not releviint to the dppearsince analysis's the a
: because USW was:or represénted a party (i.e., the Rocky Flats workers) to the Ro cky Flats -

ce concern arose snnply

" mitter. Futrthermore; it was decided that while the closure of the. Rocky Flats Plant site and thc
D subsequmt shutdcrwn ofthe local USW union.could perhaps alter LISW’s; ﬁnanc:a! interest m.....;

the Rocky Flats matter and, consequently, alleviate the conflict of interest concem with re;pect

o to Ms. ‘Beach’s pamcxpatxonontheAdwsoryBoard,Ms Beachwouldneverthelessstiﬂhavean o S

'g'tthunell 12, 200’7 meetmngemmr

Summary: ;"3--"5 WeagraewitHDcpartmentoﬁcmls detemnnatmnthatMs Bea.chhadm

appearance concam Undcr 5 CFR § 2635 502 based upon her ﬂnmloymem
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w:th the USW umon. Smce the declsmn was made that she: oou!d niot.

P f_concems, it was ot necessary to make a final determmahon regardmg

- ‘whether shs contmued to have:a. conﬂx:t of mterest under 18 U S5.C§: 208 .

docnmenta,txou showing that Department officials did reconsiderits | ..
. decision. regardmg Ms. Beach’s canflict of ifiterest st petitioners’ request,’

. vand concluded that she still needed to'recuse herself at the Rocky Flats site ...

. due to appeararice concerns. Thus, therelsnomenttothe:ssu&srmsedby:f N

e 3pet1tlonersmtlus;:omtofappea]

Recommendation' We do not reconme:_;d fm-ther actlon regardmg Jmne Beach rmsed in ﬂns
L L pointofapp&al. - : . :

. Oi October 6, 2006, Departmisit officials igsued 4 Conflict of Interest Waiver for Mr, Griffon. , |~

£t under 18 U.SIC: § 208(b)(3), for participation on the Advisor§ Board. LikeMs. Beack the - -

waiver mcluded Ianguage stating that Mr. Griffon could participate in matters of general

[ . apphcabﬂrty but wouid aﬁrmatzvely Tecuse hxmselfﬁ'om “pm‘timpatmn relaimg to spemﬁc

. at'the Paducah, K-ZS INEL Meund, 01' Poztsmouth srt&s 2 This fanguage was based on the
.. fact:that Mr. Griffon recmved consultmg feu ﬁ'om USW as the President; of Creative Po!hxtmn

il Sohitions (CPS), and his waiver réflécts that he’ may be conflicted-Where ISW has filed claims
... for sxtes for Wlnch he perfbrmed work ﬁ:r the umon. Under the oonﬂzct of mterwt statute, the

. Presndent, Creat;ve Pollutmn Sohxhons, Inc Envnrenmental Commltmg Semces,
L1992 - jpment L o —— :_ ..... B ;:...:::

B Dunng the past nine. years I have perﬁ)rmed oonsultmg servzces in the radlatmn
and hazardois waste ﬁe]ds Creitive Pollu_t_g_qg Solut_t_qx_z_;}, Inc4 was fonned n
1992, Receit work includes: -
Sieel ' Workers International Union (previciusly Paper, Alﬂed Industrial,

. " i :Chemieal, #nd Energy Workers International Union (PACE), contracted-to -

_ i ‘ -provide radmlogxcal techmcal support for local tmions at DOE site§ throughout

: .the comp!ex. This has mcluded censuita,tmn with the local unions at the MOUND
" gite.in Ofiio,. Oak Ridge [this site is listed in the waiver as “K-25" becanse the K= .
25 plant is located on theOak Ridge resetvation], Portsmouth, Paducah, INEEL
[INEEL is the Idaho Nétional Engineering and Environmental Laboratory - itis |
- moorrect!y hstcd on the wa:vcr a5 INBL), Hanﬁrrd, ‘and Metmpohs Illmols R
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‘-'ﬂnanmal interests of C?S were nnputed to Mr Gnﬂbn thus, althoughhxs WaiVer, a]lowed h:m

- to participate in matters of genera] applicability, he was prohibited fiom pammpatmg in any

:°  matter involving specific parties that would affect his or CPS™ financial interests, ‘It appéars-that : s
- Dep&rtment ofﬁc:als were: concemed that 1f Mr Gnﬁ'on was perrmtted to. part:clpa:e m spemﬁc. _

— couid lead to addmonal business for him in the, futureiand, thus; his partlclpatmn conid result i ina

s . financial benefit to him afid his compény.. This; as nnted by petltmnem “Maik, Griffon was:

- dllowed tovote in spite of his relation with the unior’ Department officials apparently: ...

: concluded that since Mr. Griffon did not prowde oonsultmg services for the local USW at Rocky -
o Flats, he'was a]Iowed to paiticipate in theAdv:sory Board deliberatlons and vote regardmg SRT
y whethet to a(fd the Rocky Flats wotlcers to ﬂle SEC. ;|

- Because Mr. Grlﬂ‘im was g consu}tant and not an employee of US‘W the ﬁnancxal mterests of'
“USW would not have been nnputed to. him, Howcver, Mr; Gnﬂ'on or his company could haVe

“béiiefittedt fiiancially through his‘consulting agresment with USW. IfMt. Griffort participated o

: in.a matter that would affect the financial interests.of USW while heihad a concurrent consulting -

 #igreement With them, USW could provide him additional businesg as-a result 6f his.

specific party matters, such as petitions submitted by thie Steel Workers International Union for '

. workess at certain USW sites, that may | havea direct and’ predzctable effect on his personal :

j_ﬁnancmi mtexmts Qr those uf CPS 'I'he e;;ecutwe s¢cretary wonld then evahlaie the oonﬂlct of

o serwcestoUSW asreportedonthV evm:f:twashmxtedto sztesotherthanRockyFlats P

...........................

: participation. - Consequently, Mr., ‘Griffon was. advised in his waiver fo recuse. Immselfffom "

: whiver or recusal. In this regard, we have not seen any dommmtatmn showmg why Deparhneat b
.. officials decided that Mr. Griffon was only conflicted for claims brought by workers at the USW.

.'"":'31teswhereheprov1dedconsultmgsemces,ratherthanatailUSWsﬁu ‘We note that if E“"”':'

Department officials had concluded that specific pasty matiers included claims brought by

had to recuse himself from the: Rocky Flats matter; :We believe that a potential conflict may.:
- have exlsted for Mr. Griffon 1f be or his company was concurrcmtly pmwdmg consuling

s whether we betieve this: demswn wag appropﬂaze We would urge ethics: ﬂfﬁcla]s 2t NIOSH :

) and!or CDC in oonsultatwn wrth OGC to rewew thls matter, mcludmg the pohcy d&ccribed m

We note that Mr. Gnﬁm hsted the Umfed Steelworkers tminn as the “Steel Workers

s RSN -_Intematlonal Union”on his-CV., We also noté that the list of consulting positions in Mr.-
‘ E"":’:Gnﬁ’onscurn(':iﬂﬁihwtaeappearsfobeﬂlustranveratherthnnaxhaustxve(“l{ecentwork

Y mcludu, ™). Gwenthat:tlsnotclearﬁ'omMr Gnﬁ'onsCVastowhetherhe
oﬂic:ta]s should havermqmred to determine whethEer Gﬂﬁmhadperibrmed any
. consulting work for:the USW:at Rocky Flats. While:tmpqssiblethatswhanmquny :

S waSmade,wehaveseennoevxdenccofsuchmmqmry

..........................................

E ;_workmataIlUSW sites; then Mr, Griffon’s waiver would not have applied and he would, h&ve e -




wa:ver mclud&n a hst of spectﬁc party mattea's that’ appears to'be illustratwe (by use of the WGrds
- “guch as” or “e.g.,”) * andin other places, thehstmgofspeclﬁc party matters appéarsto be i
S ethmhve In additxon, although Mr. Griffon"s waiver indicates that specific partymatters S
. inclide claims filed by the USW for workers at the DOE.sites listed on his CV, the wajver does
. not include Hanford or Metropolis Tllinojs (which also were listed 6n his CV); therefsng. .~ ~
E:doczumentatmn as to why this was done. Regardless of what wis meatit-by the: language of the
waiver, Mr. Gnﬁbn partlcxpated in the: Rocky Flats SEC decmon. '

: M. Gnﬂ'on mliremam subjeet to the d:squakﬁcataon requiremsnts lznposed by 5 CFR §:
2635 502 [the appeararce standard] thh respect to specific party matters .. that
“covered relahonshxp  such as' any .. orgamzatzon that he serv&c, or wtthm the last year e

,hasserved,asaconmﬂtantoradvxsor . . : e

P Each mdmdual Boa:rd member thh the assistance and guuiance of Depa:rtmantal officials,
- should mon:!or all the Board tssu&e ﬁn’ othm actual or potenhal confhcts ofi mterest and ensure

.. Again, we bave not seen mdmce thax Department oﬁcmls looked mto the possibxhty that Mr.

- ... Griffon might have had an appearance concern that would have reqmred him-to recuse himself : .
Lo ﬁ-om Partlcxpatxon in the Rocky Flats matter“'To this enﬂ, Mr. Griffon had &' covered re:latmnslnp
... not only with CP$, but with any orgamzatxon for whom he provided consulting services exﬂler

-, persondlly or through CPS. The Confidential Financial Disclosure Form (OGE Form 450). L

_?;requnm all filets to report al] outside posmons heid mcludmg the posmo%gf cmlsultant, for: the Lo ]

o sThewmverstatest]mt(emphasxs added) “Ifthework oftheboard movw SO T
'f:.:.:;:specnﬁc party matters (e.g., those of specific petitions submitted by the Steel Workers ;5.0
- Mmatmnal Union for workers atithe Paducah, K-25,INEL, Mound, or Portsmouth gites

- ) The walver also states that (emphas:s added) "I‘hxs watve: e will not al]ow

T T LM - . T T L S . R

iterest, sich as claims of specific claimiants or potential claimants submltted by the Steel

Workers Intematlonal Umon for workmz at. the Paducah, K-ZS INEL, Mound, or-
s ._Portsmouthsxtm o P
Q‘I'hcwaxvcrstatm that. "I‘hlswawm- wﬂlnot a;llow pm'tmxpat:on relntmgto """ e
P speclﬁcmattersmwlnchhchasa financial or imputed ﬁnanmalmtemst, suchas.. . ... ...

" recommendation ofappmVal for, addition to the Speclal Exposure Cohort for any ! worker
for whom' Steel Workm% International {for: cla:mants 4t Padumh, K—25 INEL Mound, IR
and Portsmnuth) 1s the petmoner -t :




therc was adequate mﬁ)mmtion.ﬁ'cm thc CV at least to ﬁag ﬁmr Depnriment cﬁicla}s an tssue that ’

. §tiould have been explored prior to Mr. Griffon’s participation in the Rocky: Flats matter - .. .
" Department officials should have asked Mr. Griffon whiesi‘he last provided- consultmg sérvices fo:’
. the USW bcth at Rocky Flats and at other sxt&s, and 3 we. suggest thnt thcydo so nOW. If Mr ’

f-rev:ew cf the Rccky Flats matter we beheve it may have crcated an; appcarance concern.
: chever, without docummentation of Mr, Griffon’s consulting services to USW, snd given our

c . rovigw panel’a limijted rcle thh regard to Bict:finding beycnd thcwritten rcccrd, we cannot :

‘ | ;,appcaranccstandpomt to dctermme whctheer Gnﬁ‘cn shou!d havcbcem recuscd ﬁ:cm X
;':part;c;paﬁonmth]smatter RS - ._. ..... o TS :...c::: ;:..'.::i

L ‘In our TC’VIE'W of the documents prcwdcd, we dxcl see an cmail datcd July 28 20(}6 from

.. . email constttutm an inquiry by Department oﬁcla!s regm-dmng G‘nfﬁ)n s consuitmg semcw Y
... Torthe prcccdmg 12 months, On the other hand, Mr.. Griffon was not directly asked, nor did hc

g dncctiyanswcr, anyquwtxons spec:ﬁctchxsccnsultmg services fcrtthSW ‘o1 localumcns:'

Wealso cannét determine whether his answer “Nothing has changcd” meant that all ofthe

L :.mibrmatzonpromded onh:sCVWas stﬂicurrmt (mwluch case, ﬂxeremayhavebeenan

. As pomtcd out above, 1f Departmcnt cﬁcla]s had kcpt better rcccrds rcgardmg thc -
h ;.dctermmatlcns niade aboif M, Griffon, it: would have béen easiér Tor us (0 asgess: whcthcr the

=correct decisions were made;: For example, gince we have:séen no docurnentation:at all :....:: ::.. i
 regarding the appearance issue other than the email correspondence described ‘above, we camot ;’ _
“tell whcthcr (1) Mr Gnﬂbn prcwdcd ccnsult:mg services to the USW or its lccals withinthe 12

.:;:,. appearance concern, ori(2) whether Departmmt officials madeihcprcpcrmqumcs abcu:.thc
Ll natureanddmtmnoer GnﬂbnsccmuihngsemcestoUSanortoinspaﬂ:mpamm‘“ e

o ‘°Deparbnentcﬁclals mayhavcmadcthe prcpermqumcsand]eamcdﬂthr ;:':;':5

> o w1thm thc lzmcnthpcrmd and 80 thcrcwasnc appcarancepmblcm.

Pl Gnﬁ:'cn did prcwdccmmﬂtmg services within the'12 rmmthpcncdto USchcalunmus, P
" but not to_the Rocky Flats USW, and concluded that this did not amsount to &, appeatance. . o
probiem. It is:also possible that Department officials failed to miake the proper § mqmnes,
but if thcy had, they would have discovered that he did not pmwde consultmg scmc&s o
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_”. g:Gwen the diﬁ'icu!ty We have had i m assa;smg the actmns that were taken thh raspect to: Mr

records of these detennmahons in the i'uture

ERRE. Snli:mﬁry: Webchwathatapotennal conﬂxct ofmterest aml/oranappearanoe e
S t . concern may have existed for Mr. Gnﬁ'on, but we do pot have adequa:e .
o _'documentatlon to assess! (1) whether M. Gnﬁbn had an appearance - -

: " services that heprovided to the US'Wr (2) whether Department oiﬁc:als
. © i made the proper i'nqm to. determine the nature and duration of M,
__________ : Gnﬁbn s oonsultmg Bervices to USW ax;gl (3) the bas1s Bor the decision
Usw sites! Hfox whlch he provided consulting services, rather than atell -
', ... USW gites. Thus,-we cannot defefinine conclusively whether there i s
L ypert ta the:ssumrmsedbypetmoners in this pomt ofappeal. .l

Recomm;andatmn' ‘ EW'thril%iipectto Mr Gnﬁ'on, we recommend that et‘mcs ofﬁclals at NIOSH L
coom \&fﬁéfher or. notMr anﬁ:m had aoonﬂlct of i mier&st oranapiiééi‘mce """"
© conéeém, and then fake dpproptiste remedial actions if necessaiy; In . Do
;{':addltton, wegenmal}ymcpmgwndthatmt}wﬁmgethmebemore thct- R
- 18 present. pmrtothepammpatlonofBoard memhersmdeclsions RS
N L0 T T "regm‘dmgaddmonstoﬂwSEC Fmaﬁy,wexeoomandfhatl)epamnmt Lo
wleb ules s officlals use indre explicit lnnguagemthewaavermdkeepmmadequatei ot
: s : rewrdswﬁhmpectto eonﬂlct of interest and appearance detcrmmat:ons C

' (7) “lnappropriate Expansion of the Rocky Flats C]ass of Wnrkers from. its Original

Submittxnl a2 ‘Steelworker’ Peﬂtion to includa ali Rocky Flats Workers.”

IS e In th1s pomt of appea], petxtmners' _all_e_:ge that the declsmn to expand thc class of workers to be ________
o . Ammca Uman, Local 8031 who' nntmlly ﬁ!ed the petmon, to aIIR.ocky Flats workers, was I
extraordmarﬂymappropnate because . O
. (1) The U, Steslwbrkers of America, Local 3031 had no right oflegal repmemtation g
- . formembers of the expanded class and theze“ﬁ)re those new class members were
. ",'ﬁcludé&'iii the petrtmn, (3) they are now, eﬁ'ectrvcly demed based on a pcnnon 'that ;
i fsubm:tted no mﬁ)rmatwn on thenf bebalfand S0 tI'.ley went lmrepmsented in ‘the pmcms

fbraddmon to theSBC that wmmtspemﬁed m thsongmalpetltton. For example, 42:CFR §

BT - % X 13(0)(2) ‘States that “NIOSH will definé the ,. charactenstscs of a ¢lass, taking into acoom:ut

©.« o the class definition proposed by thepention and modified ‘as necessary to'reflect the results of .-..:: ‘
© ., theéevaluation ... .” With respect to the conicerns listed by petitioners above, we note that nei.thf#
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o ;_the EEOICPA statute nor the mtp]ementmg regu!atmns requ:re that when new membm‘s are

subm:tted on their behalf. Nonetheless, the record reﬂects that. NIOSH did rev:ew addmonal

| . information tegarding the new “class members, Fot example, NIOSH reviewed affidavits

o prepared by non-union, non-pmductlon Rocky Flats workers regardmg then' emposures that wcre

. . submitted to NIOSH in August 20{}5

' that it wauld have to be denied - they had no-intention ofgmntmg SEC status for Rocky Flats

- workers 80 they wanted to deny,everyone in one act]on

R allegahon. Based uponithe. mibrmatmn revxewed we have scen no ewdmoe shnwmg that
h ;.NIOSH expanded the class ﬁ): the pmpose of denying’ SEC status to Racky FIats workem.

; Summary ; } . _NIOSH's dec:sxon to expand the class even though new memb&ts were
. - - - mot represented by the umon, ‘was conmstent with stattrtory and regtﬂatog :

: " that SEC status would be deniéd to RockyFlats workers. 'I‘hus, therelsxi6
T ,menttothe:ssuwrmsedbypehﬁonmmfh:spomofappeal :

| ( ) o “Pohtlcs and Budget Denied the Rocky Flnts Petxtioners a Fair Review Based on .

' Science, Imstead the Board and NIOSH Were Pressure& to Find :Any Reason to L
'3 Deny Petiﬂon 00830. . : : )

:a major &ctor in the declsmn process.” However, pe:irttonem prowde no docmnentahon or
" information as evidence to sipport this allegation. Based upon the information féviewed, we

' :-:;1 ~ Saw o ewdence showmg that polmcs and/or budget played arole in the declsmn prcoess SR

s In makmg ﬂns cxpanston, NIOSH stated i 1ts April 7 2006, recommendatmn, “NIOSH

determined: that all employees were sxmi]arly or identically ex;)osed, and therefore, - -

o . caxmotbedlsaggregated ﬁ'omthe muon workets mthrespect to- thcn-workand

3 '.Bargammg Agreemcnt cle&rly deﬁn&s the work scope of the Steelworkers ﬁmihtatmg'
© | _ease in disaggregating theunion workers from other workers withi respect to both woirk
and exposure; -The hourly Steelworkers were the only ones that performed hands:on

I (bm&smgloves)weapouspmductmnand chemical recovery operationy ai the Rocky .
2 Flats site and therefore are a distinct and 'separate class with ¢lear and mherent dangerm

g . then' posmons ﬁ)r the htgh&st ocmxp,atmnal exposures




;‘deterrmnat:on was set but in the“Apri]' 7 2006 Evaluatlon Report, wh!ch said gt page-3 that “al} h

: employees [at the Roeky Flats Plant] were. snmlarly or ideptically exposed, and therefore, cannot - -
S bed:saggregatedﬁomtheunmnworkers with respect to then' work and exposures,™ In | T

" considering whethier this was an adeéquate justification; | we first Jooked to 42 CFR § 83.13(d)(2),-5

~ which provxdw that NIOSH’s evaluation report must: inchide “A proposed definition of the class

- or c]asses of employew to which theevaluahon apphes, and a smnmary ofthe bams for thzs -

‘ groups of employem who were nnt spemﬁed in the ongmal petition(s) ... .” Although itiis not
- énitirely clgar what the: regulatson means iy termg of'the requirement that “the evaluationreport ~ ¢ .
. inclisde “as nécessary .. any justification that may be’ ‘rigeded” (emphasis added) for expandiniga-

class, it does geiiti that NIOSH haid diseretion With regpect to how fmich 5ust1ﬁcat1on o mclude '

. . in its report and thus, mbstantxallymmphed with the regulatory procedurcs

b-

We also !;mce requested addxtwnal mformatmn ﬁ'om NIOSH regardmg its justlﬁcatmn to..::;i
: expand the ¢lass to inclede non-union workers. In addition to the April 7, 2006, Evaluation
- Report the evidente that N'IOSH _provided to ug included a “Professwnal J’udgment” document

Submls.mn Docu:mmts Revxew”}, which was prov:ded to NIOSH hy its contractor for dose !

" teconstruction, Ok Ridge'Associated Universities (ORAUY), and three sffidavits prepared by R
: non-umon, non—producmon Rocky Flats' workers regardmg then‘ exposm‘es that were subrmtted to_ c

not, in and of 1tse!£ be sufﬁment to conﬁrm the facts pmented by that ewdmce NIOSH will

. Consider ths ‘adequaty and credibility. of any evidence.provided.” NIOSH did not pm\nﬂe us.
it with.additional information-about how it considered. the. adequacy and credibility of the:

affidavits, Based upon cur rewew of all of the relevant documents, we do not believe that

: : NIOSH prowded emdence or sufficient explanatton to support 1ts statement that “all empioyé&

- deczsxon to expand the elass on ﬁactua!ly accm‘ate mfurmatmn. : e

é:workers with respect to then- work and. exposurw A Thus  even though NIOSH substantlally
* complied with 42 CFR §83.13(d)(2) whien it inchuded a Justtﬁcatlon in its Evaluation Report
+ without evidence supporting this justification, we cannt det&‘mine whether NIOSH based rts

; 5,1’3trt10nem also refer to “an \mdaled menm” ﬁom the Oﬁice of Managermmt and Budget (OMB)
:that “outlined a ptan ‘to’ contai. growth:ji benefits from nepw:SECs” and that “calls for a Wlnie L
: House led interagency task force to ‘address any imbalance’ in the Advisory Board’s = | :
' membershlp thls appears to mtend a 4l 1 in the Adv:sory Board’s oornposrtmn agamst approval

withgut tlns docmmnt as cwde.nce, we caniiot makc 1 detem‘nnaﬁon that there 18 mierit to tlus

- issue, We also note that under 42 CFR Part 83, OMB dom not hiave any'role in the decision:

. ;--mslungproc&ns about whether or not the SecretaryofHe&IthmﬂHﬂﬁaan Services shouldadda ‘ '

“eliiss of employees to the SEC. In addition, petitioniers have provided 50 evidencé
. : dennnstranng an “imbalance in.the Adwsory Board’s memba‘ship” that would favor
T dxsappmvmgaddmonstoﬂ:leSECf“_ LT !

“In fact; balance on the Adv:sory Boand is reqmred by Execuuve Order 13179

L Mon 4(3) (“Membexs shal inchude affected workers and their reprwemtatww, and B

S eRer e an EE e Es Ll dmres o 44 TP eah e A o kT S 00 e R R T e - - v e ——————— ——r
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: ;:sn_;nma;y;’ PR (a) Petmoners provxled no docmnentatxon or: mﬁ)rmatmn a8 ewdence to
o dhow thiat politics aiid/or budiet played a role ini the decision prociss:

@ “Deputy Secretary Appl.led Pressure Against SECS »o

' g:The petxtmners cxte to several emaﬁs wr:tten by Shelby Hallmark, Dn'eetor, Ofﬁoe of Worker s

e Rechx__x;mendi:ation: We do not recomend further actxon regardmg (a) and (b) above

i . {b) NIOSH substantially oomphed wnth lhe rcgulatory procedure: -
T set. out in42 CFR Part 83

'supp-ort its Justlﬁeatmn fbr expandmg the class in 1ts April 7, 2006

-  Bvaluation Report, we cammt determme whether NIOSH based its .

5 Therels no merit to (a) arid (b) above. With respect to(c), we cannot
:  “determing conclusively whether there.is ment to the msu&sralsed by
pebtlonersmﬂnspomtofappeal. i BT S

e nea Regarding (5), a more détailed explanatmn on the record of NIOSH’

slb L justification for expinding the! class.shou]dbepromdedto the Secretaxy

} ¢ In the fature, NIOSH should provxde more détailed evidence and:
e explanatmn to support its justlﬁcatmn for expandmg a class ol

status for Rocky Flats workers {“If there sa justlﬁcatton fex‘ an SEC anywhere, oommon sense

.. suggests that it should beat Rocky") and then Iater opposed the SEC (¢ ... we should. do”

everything poss’bie to oppose these SEC (Spmml cohprt: stiatus) :amendments™) and also that he: i
pubhcly criticized the vahdxty of doge feconstruction (“Doee it make any sense to continue to .

e _defénda dose reconstruetmn cess that Will Just get mor'e oomplicated and attmuated?”)
pm

ngased upon the mfommtlon rewewed we have seen no evxdence supportmg thls a]legahoa.

I

. In any event, DOL, mciudmg Mr.; Hallmark, has 10 mle under 42 CFRPa:t 83 in the declsmn
* making ‘process about whether or.tiot the Secretary of Hialth and Human Services should adda”

" .. class of employees to the SEC, DOL’s role is fo detexmme whether the mdmduals within the e
. cohoit qualify for compensation and to. admiiiister the éompensation, -In fact; Executive Order ~
13179, section 2(b)(ii) makes clear that “The Secrotary of: Health and Human Services shall::..
" [i]n accordance with procedures developed by the Secretary of Health and Human Servmes,

o oonsxder and issue detemnuatwns on the petltl_ons by classm of employees to be- meated as -

T _' Summary' :': ; i : _' Petitloners dld not attach documents as emdence ta Support thelr

aBegatwns In any event,:DOL has; nn role uuder the EEOICPA

epreeentatives ﬁ'om smntlﬁc and medzcal eonnnumtm”) and by the EEOICPA statute

" ".at 42 US.C. § 73840(2)(2), which states that “The President shall miske appointments t6. . '

the Board: in consulfation with organizations with’ expernse on-worker health isgues:in

T ordertomsmmatmﬁmshpofﬂleBoardreﬁeetsabalanceofsm-hﬁc,medxcaL”m.‘
S andworkerperspechvw




L (IO) “Suppression ofScientifc Points.” b ; N L
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F S regulatlons mthe declszon of whether or not to add acl.a.ss.gf employws to _
T ST the SEC Thus therelsnd'xﬁent to thie i lssu&s ra1sed bypetltzoners mtlns o
L ,
| oL
L Redotmhendhﬁoﬂ' Wedo not: reconnneud furthm'actx'm regardmgth:spomt of appeal. Bl

Summary. BRI W ( have seen no- ewdence that SC&A was sﬂenced or pressured not to
P : ' discuss views contrary to the posmon of NIOSH; in fact, we found
i3ev1denceto the contrary “Thus, there is no merit to thie i xssuw ramedby

S Recommendaﬂon. We do not reoonnnend ﬁzrther a,cm‘:'n regardmg this pomt of appeal.

(1 1) “Methods were used‘a‘.ﬁ 'anls ofDenial that did not exist when the ‘Pétition was

submitted” R : = RN i S

L In th1s pomt of appeal, pehtlonm's wsentmlly reiterate thc :ssues ralsed in “Proms Bas:s Pomtsf:':

of Appeal” #2 regarding timeliness and “Procms Basis: Points of Appeal” #5 regarding the rolm

" ofthe Advxsory Board and NIOSH: Please see our responses to- ‘points #2 and #S above, In-

é;addxtlon, we ‘note that pet-itioners have’ pmv:ded no documents or mformauon as evxdencc to

. “gtall” and “coerce the Advxsary Board into votmg agamst thepet:tmn. The doss ..
- reconstruction: methods: that NIOSH used were in place’ ‘and mtemanonally well mtabbshed prwr

- g ﬂietmlethatthepemionw:tsﬁledonl’eﬁmaryls 2005, T : o

: _.Smi:i'n"mfy:; C L .See Summnryto “Process Basm Pomts oprpeal”#2 and#s In

KRR EEREE " -addition, petitioners: haveprowdedm evidence that dose: reconstfuction .
" : §".methodswereusedasabaslsfordemaltlmtdxdnote:ustwhmthepetxtmn T
- ‘was submitted. “Thus, there is no mentto theissuesrmsedbypehhoners T

mﬂ‘nspomtofappeai. l ...... Gt tnlan
C Recommendaﬁon We do not reoomend ﬁn‘ther actxc;n regardmgthlspomt of appeal.
3scmmmc BASIS' POINTS OFAPPEAL .- - | .. -
L () eMissingData® s _-_;;.;:;;; FER VIR EAE
[ o .. . R . l . :
|
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i :-Petmoners state that “

i

!
B
!
1

ene Bet R omlm b nnd L

Pl

PN |
i ::.f'..: i:"x.:' T ":.:.::.
We are very concemed that between 1964 and 1992; that 33% ofthe workercases

. reviewed were found o have missing data. To-quioté the Board’s cnntractor “’I‘here are :7

1arge gaps mmtemaldosedata, notablyﬁ)r 1964~1992” EE SRS S

. :_However, we have found no e’ndmce to suggest that 33% of the worker cases rewewed were

] Pehhoners alsostatethnt L |§i‘:: g

g .'.Howevar, NIOSH Was able to. mtumte dose ﬁ)r dose recxlmstruohon ac(;ordmg to. the procedmes e o

A:mlysxs and Support (OCASYNIOSH, speclﬁcally addressed this issui it an conail to

one of the pmnbi-s, dated Iune 5 209’7 (Re Rocky Flats Requfsts for Inibnnatlon S

‘We arc not “extrapolahng from 32 mndom sanmlm to the entire Rocky Flats populatxon, '

" 'nor.did we find that 33 percént of thoge: sampled had missing records.” “The Werkmg
Group instructed SC&A to randomly select 32 casm, and to sélect 20 additional cases -
from the workers identified by the Medical Recall' program as being hlghly exposed

B SC&.A then evaluated the casw to detem)me the tmm penods when momtormg Was

" data to determme whethet such datd would hsve beem wtpected Out of the thousands of -

man-yesrs examined, there was only d ingle mstance where records were “missing” (one

" 'yeer of exterrial mnmtonng data for a single mdmdual ‘could:zict be located, as cléarly

ratched pemds when the workers were: e:ther not onsite or were working in iow
_-.: exposure potential, jobs, and therefore not requ:red to be monifored,. As his.been
... discussed fumeros times; most recetitly at the. last ABRWH [Advisoty Board on
. Radxatmn and Worker Health} meetmg, the records wete eomplete.'2 o

To quote ﬁmn the Board’s contractor i “NIOSI-I has not demonstratt;d its abﬂrtyto £ : O

: existing data gaps-for external dose in a mannet: that would produce boundmg dose B

_ é"“'éstnnatesthaiwoﬂd sausﬁ'therequﬁ‘emmt of42|CFR,Part 83. 5 S

' explained in detail in its Aprit-7,2006, SEC Petition: Evaluatlon Report: Petition SEC-00030.
. These procedurw were consistent with 42 CFR Part 82 a:nd Part 83. We oonciude that N]OSH

Dk ’”I‘he Advrsmy Board discussmn on thls point'on May2, 2007 can be ﬁnmd in i
the transcnpt from that meeting at several points, mcludmg at pages-] 303-309 e
-."._' j:”I?:le regu%at:on at 42 CFR'§ 83.13(c)(1) provsdes in pertment part ag followJS""”-

L "Radxahondoses cmbemtnnatedwﬁhsuﬁimex‘xt accuracy ifNIOSHhas ,
;. established that:it has access to sufficient mﬁ')rmatxon to-estimate:the maximmn

i radiation dose, for every type of cancer for whmh radiation dosegare ! -
- reoonstructed, thai oould have been mcurred in plnusible c:rcmnstanm by any




i - necessary In ﬁwt, asoordmg to the Prmmble accompanylng the final rules at 42 CFR Part 82,
.- the purpose of dose reconstruction is as follows: “Dosa reconstructmns are used to. estimate- the
* radiation doses to ‘which individual workers or: groups oforkers have been expcsed, R
P parhculnrly when radiation momtonng is unavaﬂable, moomplefe, or of poor. quahty ¥ 67 Fed
" Reg. 22315 Therefore, the fact that data is mzssmg does not it and of 1t5eli; prechide proper
dggermnsmn"tlon‘ -' ":2 '.‘.. Z:'. ':,.,I:: '2..‘!:(
: Summary: - f i.Petrtmners prov:ded no documentanon or mfotmatmn as e\ndence fo show Sh
T e that 33% of the worker cases between 1964- and 1992- had nussmg data. -
- procedurm for dose twonstruetmn set out in 42 CFR:Part 82 and Part 83.
R Thus there:sna meni to the 1:~3smas1 rmsedbypatmoners mﬂns pomt of

L precxselythananwtmateofthemnnmradmﬁondose -E_j
SR “See, eg,42USC §7384n(d)(‘Meﬂmdsﬁ)rRad1aﬁonDose T S e
SRS Reoonstructm "), which directs the President: (t!noughaFederalagencyor oﬁic:al)to L i
S %tabhshbyregulaﬁonmeﬂndsﬁ)rmvmgatreasonablematwoftheradmuondoses PR
L received by employees whowerenot monitored for exposmturamation, who'were .l hlad
oonitored inadequately for exposute to: radtatlon, andlwhose recon’is of cxpesure to ' i ‘
R radmhonarennssmgormcomplete ST

available fo charactérize the enVn'onment . Part (a) of tlus regulanon states that “If found .
... tobe comple!e and adequate iridividual worker monitoring data, such as dosimeter . T
- .i:ireadings-and bioassay sample results, are given the highest priority.”: Part (b) prov:des R
: . that “If individnal monitoring data are not available onadequate ‘dose reconstructions . ¢
- may use nwmtomg rwults for groups of workers wﬁh comparable actmtlw and R

o worker ndr workplace momtormg data a:re avaﬂable the dose reconstmctmn may rely

o ',substanhallyonpromsdwmphonmfommnonto ana]yneallydevelopanexposure SR e
et - model” See also 42 CFR § 82.16 (“How will NIOSH. add to monitoring data to remedy CoLTTE
L D lnmtatmnsofmdxwdualmmtormgandmlsseddose?”)and42CFR§82 17 (“Whattype C RS
- ofmformatlon couldbensedto supplemem orsubstlmte formdmdualnmnﬂormg T T

dﬂt&?’) ...... ::‘ £ : R L s TR RSN o %:.'..:'.f
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. 2 Recommendation We do not recommmd ﬁn'thar action regardmg this pomt of appeaL

i (-2-) “Lack of Scientlﬁc vadence to Snpport Particle Size Selected for High Fired

Oxlﬂes.

. Petitiopers state that “NIOSH used one smgle data pomt to deteﬂnme what parucle size to use, N
- :_but no rwea:chhas been done to support It » However accordmg o 42 CFR §82 2(a), “If

avaﬂable dnta, default valuw based onreasoriable a.nd sczentxﬁc assmnptlons may be used as -
. - gubstitutes,”: In addition, NIOSH based ifs internal dose reconstmctlon on models publishied by S
.- the Intematxonal Connmssmn on Radmioglcal Protecnon (ICRP)-GG wlnch is the docmnent -

. safety scienhﬁc oounmmxty In fact, in the Preambie t0:42 CFR Part 82, the. Department noted .

" . that “The methods for éalculating internal dose under this rulé use current models pubhshed by * -

-the: Interhational Commission on'Radiglogical Protection (ICRP).... These mofels curretly::
- provide the most wnlely accepted methods for mathematically descn'bmg the uptake, transport .

and retentzon of radwnuchdm in the body. The medel used by? NIOSH for dose: reconstructlpg,

’ ‘asséss radmtlon doses for occupatxonally exposed indjviduals and to evaiuate accidéntal

o eXposures. This model, even though particle size or material class: ‘might not be knowi in all i+
f'radxatlon, occupatzonal srtuanons, stifl: serves as a re‘hable and appropnate one for estlmatmg

_ - below. The mndels are based oni thie collective knowledge ‘gained fmm both amma! and ﬁtnnan S
... studies. In addition, We. note thiit. regulahans at 42 CFR. § 82.16(b) speclﬁcaﬂydzmctNIOSHto o
.o use ICRP models- this'section states that “Using ] ICRP.bickinetic models, NIOSH will estinate -
C the mtemal dose and mchlde an assocmted unccrtamty distribut:on.” : -

- . solubihty We w:dl addm both of these below.

Wlth respect to petltzoners allegatlons xegardmg partlcle saze, we note. that NIOSH use& one A
. default single paruc]e size, 5:micrometers (um), as recommended for dose reconstiuction by the @
. ’ models pubhshed in- ICRP~66 See Apnl 7, 2006 SEC Petltmn Evahmtmn Report Petmen SEC—’ S

) ;—W1th respect to petrtmners allegats,ons regardmg matena] class (solrnhihty), NIOSH agreey that

because itis a Iarge part:cle s:ze and 13 clammnt ﬁavorable

materials does not, howcvcr, affect the feasibility of dose reconstruchons. One issue the: -
.. petitioners have. ﬁ)cused on is the. “high fited phltonmmoxxdes ». Petitioners seém to be

b concerned that.“Super Class Y material” (an insoluble forim) was released-during thie: vanous
.. firesthat ocourred at the Rocky Flats Plant site. The spproach ssed by NIOSH for dose




e claimant favorable dose; esamatw for rwpn'atory and non—rtspraiory orgauis. F“ﬂhWT e, in

adoptmg thig approach, NIOSH was in compl!ance Wlth 42 CFR. § 82. 2(a), wh:ch states in

i _‘pertmmt part as fol}ows

: womtcase oomimons Fnr example ifthe sotubx!rty classxﬁcanon of an mha!ed matermi

. canmotbs determitied, the dose recotistriction would usetheclassxﬁcaixonthatresultsm L
e thelﬂfg%tdosetOtheorganortBsuerelevanttothecancerandthatispossihlegwen

e}ustmg knowledge oi' thc mateml nnd pmcws

'N]OSH’s spproach wes in compliance with 42 CFR § 82. 2(a) Thus, thete

i 1sno merit to themu&s raised bypetmners mtlus poirit ofappeal.

Recomn;éndaﬁoﬁ; - We do not reconnneud further actmn rsgardmg this pomt of appea].

R 3): i “Lack of R&search or Scientiﬁc Basls for how High F u‘ed Oﬂdw are mztaboﬁzed in

. .the body »

ment to the msua; raxsed by pentmners m thxs pomt of appeal.

. f-:l-!-_écomnii'eﬁc-laﬂoﬁ' 2 We doc no ot recommmd ﬁ:riher actlon regardmg thls pomt of appeal.

' ingluded in the ICRP-66 whxch were dsveloped ﬂn'ough smennﬁc consensus mdepmdent ﬁ-om
. NIOSH. For amore detalled dmcnpt:on of the: ICRP-66 pIease see our roaponse to pomt #-

i aboye.:.. : Tl : : : RIPNT ) ST SIS




Program stited °.. iip 'p'er-bomd'doses froth extesital gammia; Heutrop; aid beta eXposure aré
- often under: &ctnmted .sometimes congiderably, particularly when doses are reconstructed.””

However, pétitioners gave no context of éxplanation of the telavance of this stafement to dose -

oo reconstructions at:Rocky Flats, Thedosereoonstrucuanprogramofthemefenseﬂmat 'f:---:=‘3

Reduction Agency could be completely dxﬂ’ermt, in population, seiting, types of exposure, txme,

o “model and methods of mtxmaimg dose than thedose reconstructlon program fbr ROka Flats

{;workers o I S A AP S

Silmma;iy: ..NIOS-I-Iﬁt'rtiIizediei:isﬁng virell'-_mtabii;shed models for dqéej ieconst{-ubﬁqn;

Thére was iﬁSuﬂicieﬂt’ i'nfbrmatibn about’ a Statemefn’t ‘ﬁom the Defense " - o

-'5.-::,thlspomtofappeal

-S'Recommendstion* _We do not recomm:md ﬁxrther actxon regardmg ttus pmnt of' appeal.
NG

o .'.: Pehﬁoners state that they ‘are very concemed about the: co—worker model’s rehance on the .
abihty to: remember or-track what buﬂdmgs worl_cers were I i ﬁ)r penods of timg' gwen the -

L . : -However, whﬂe petxtmners dmcribed “the tranment nature of the hourly work foxce in fact we . o

+ found the opposxte to be frue -~ workers were génerally restrictéd to spec)ﬁc loeatlons. Thus, W'

believe that NIOSH’s declsmn tb ‘nse co-worker data: when individual data was missing was ; _ )

o :.appropnate m this jnstaice. For exmnple as platonium was phased mto the Rocky Flats Plant- -

: worked within a specific facihty for security rcasons See, ‘e.g., April 7 2006 SEC Petrtmn
: Bvaluatidn Report: Pétition SEC-00030; Section 7.2.3; December 8; 2005, Sanford Colien & s
-+ Associates draft report entitled “Rucky Flats Plant Site Proﬁle Revxew,” at pag&: 153; 175 189 b

‘206 an6222"""' S : ;o SR

. ;_.Petrtloners a!so state that “We are vary concemad that ﬁmdamental faqts and understandmg
. :gbout thaproc&ss&e and radiorinclides present in’ ‘the: bulldmgs {for example Bmlﬂmg SSI) ......

remain unclear to NIOSH even aﬂer 28 rmnths of review of the pet:tmn.

.....

support thig allegation. In fact oirr review pfthe documems provxded revealed the opposzte =

. - the Qak Ridge Associated Universities (ORAU) (NIOSH’S contractor for dose reconstructmn) :
:-report entitled “Technical Basis Document for the Rocky Flats Plant - Site Description”:

;’_(()RAU’I‘-'I‘KBS-OOI 152, Rev-00) dated January 10; 2004; dmcrib& in'sufficient detail the
buﬂdmgs at the Rodcy F!ats Plant, mcludmg the operations, radmnuchdm present, ete.

T Fmally we note that NIOSH’S use. of co-worker data is. cleariy wrthm its regulatory authonty In: )

fact, several sections within 42 CER Part 82 provide authiority for NIOSH to use co-worker data

-k ——— - s D e T T L BT T T
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. -‘jto reconstruct dose when mdmdual momtonng data Is ot avai]able 16.:

Summary L : The use of co-Worker daia was appmpnate ﬁor dose rcconstructmn for this: -

pulauon and is pemntted by regulation. Thus, the:ejs no ment to the o

Issues razsed by petmonm in thls pomt of appeal.

- :'_R:e_con;hmnd:;!t‘ich. We do not recod ﬁn‘ther ac’m)n regardmg 3“5 Pﬂm‘-' ofappeal

(6) “Inaccuracy cf Model to account for undocumented exposures to the head Bnli

back” -

- leowwe;; i perspul exterpalhonitgrin techrids fo iidvidugs o the Rocky Flts Plast
. were appropriate and dosiméters were'placed in the standard and appropriate locatio, which was; .

.. the front unilaieral torso, and met the scientific standards for adequate doge momtonng.

) perfommg tasks in which the extrenmty dose mlght be consldered to be mgmﬁcanﬂy greatcr

. than the whole bady dose, ‘See April 7, 2006; SEC Pétition Evaluation Repiart: Petition SEC: :
5:00030 at page 57 and 72 We consxder thwe :mthods to be appropmte ﬁ)r dqse reconstmctxon. D

et h:gh dose jobs 2 However, petrhonexs have provnded no dccumentatmn or'other mformatmn as:. g

evidence to support this statement. Our review of the records tevealed that dose récords for N

B __mtema] and external mﬁmtomg were mfﬁcxent for proper dose reconstriction. See- April 7,

.. “ppr example, 42 CFR § 82 2(b) states that “If mdmdual momtormg data are not, .
available or: adequate, dose reconstructions iiay use.monitoring results for groups of
" workers with comparable activities and relationships to the radiation enwronment,” §
- 82 Ié(a) pmwdm that “For momformg pmods whcm cxtemal dosnnetry data are

o :usmg availablemonnonng results from other. tnne penods close to the penod in question,
~-or based -on monitoring data on other workess engaged in'similar tasks,” and § 82. 17(8')

states that information that canbe used to‘supplement or substitute for individual : - P
roonitoring data incladé “Monitoting data from oo-workers 1fNIOSH determiiiés they o
hadaconnmnrelatmnshrpto themd;atmnenvn'onment P Do P




' = momtormg records, procws dwcnphons and -Source tetm data available are. suﬂicleni to.

. - estimate radiation’ddses with:sufficienit:accuracy for this-class of employees; NIOSH did -
.. not xlentlfy any groups of employees at the facilny durmg tbls time penod ﬁ)r whmh 1t
: -: 1would not be feasible to complete dose reoonstructmns

g Summary T = s Extemal momtonng techmqum usad at. thc RackyFlastlant were.

e R i.-.:.-,astandardand appropriate.’:Dose records for intémal and éxternal ..

. . monitoring wereé sufficient for propér dose reconstruction. _Thus,; there is

. :nomcnttotheissuesra:sedbypetmcnersmthzspomt ofappwl.

Recommendatmm We do not reoon‘nnend further actmn mgardmg thzs pomt of appeal.

' ;;(7) ' “Gms Emr in Fact Contrihnted to NIGSH’s Decnsmn to Expand the Class.”

* In this point of appea], petxt:onem reitcrate the concerns rmsed in “Process Basis:. Points of .

. Appeal” #8 tegarding NIOSH's decision to &xparid the class 6fRocky Flats Plaiif workers to.be -

oonmdered for addition to the SEC Please; swou: msponse to this: pomt above, e R

: Snmmary. _ L See Summary to “Procm Basxs Pomts oprpeal #8

Recommendatmn. See Recommendation to “Procws Bas:s Pomts of Appeal” #8, :

s (8) “Significant Dlvergencein Scientiﬂc Opininn.” .

- -~ In thxs pomt of appen!, petltmners mdmte that with respect to Rocky Fiats, the:re was a

e ;_“Slgmﬁcant Divergence in Scientific Opinion’ * and they reiterate several concerns ra:sed mn.

-previous poinits of appeal, For example,. theymtate the allegations raised in “Scientific: Bams
Pomts of Appeal” #2 and #3: regardmg the lack of smanuﬁc basis to suppnﬂ the mndels

- = of Appeal” #5 regarding faulty cu-worker mdels Petrtmners also re:teraie the concerns raised :

- -in *Process Basis: Points of Appeal” #9° regarding statemaﬂzs madc by Shelby Halhnark. Please ;_'-_'v'_
: ':‘seeourrwponsw to allofthwepomtsabove : o o S
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In this point of appeal, petitioners also express their coneern “that the standard being applied

© appears 10 be whether something is ‘plausible’ or not. We repestedly fhear] things like it is
plausible that a model will work or it is plausible that the Os recorded [meant] that the dosimester
was not turned in.” As we indicated in response to “Scientific Basis: Points of Appeal” #1, the
EEOICPA statute and the regulations specifically contemplate that data will be missing. The
standard for whether a class of employees should be added to the SEC is whether it is feasible to
estimate the level of radiation doses of individual members of the class with sufficient
accuracy.”® While we agree with the petitioners that “plausibility” is not the appropriate
standard, petitioners have not provided, nor have we seen, any specific evidence suggesting that
NIOSH did not apply the regulatory standard. For example, NIOSH appropriately accounted for
the zero value for the dose entry, as indicated in the April 7, 2006, SEC Petition Evaluation

Report: Petition SEC-00030, at pages 47, 60, and 61,

We hot¢ that NIOSH's dose reconstruction procedures were based upon valid science and vsed
established models for dose reconstruction. i - :

Summary: We see no significant divergence in scientific opinions that would
invalidate the Secretary’s final decision. Thus, there is no merit to the ,
issues raised by petitioners in this point of appeal.

. Recommendation: We do not recomménd further action lregarding this poixit of appeal.
Sincerely,

Q& o F e /aéf/f//f%’

Alla Shapiro, M.D., Ph.D, . - Dte "/

bpp e - o
@seph M. Kaminéki, M.D. - e : Date

M sba M  12)atfes
* Kiyohiko Mabuchi, M.D., Dr.P.H. - : o Date '
Attachmcni

""See 42 CFR § 83.13(c)(1), as quoted in footnote 13.




Rocky Flats SEC00030

09-12-27P12:58 RCVD Petitioner
On behalf of:

Rocky Flats United Steelworkers of America, Local 8031
2280 E. 139™ Avenue

Brighton, CO 80602

SEC00030

Office of Compensation Analysis and Support, NIOSH
MS C-47

4676 Columbus Parkway

Cincinnati, OH 45226

ocas(@icdc.gov

RE: Formal Letter of Appeal of Determination by Michael O. Leavitt for SEC Status for
Rocky Flats Workers Who Were Exposed to Radiation Dose from 1967 to 2005 and to
Radiation Dose Other Than Neutron from 1952 to 1966

Dear Secretary Michael Leavitt,

On behalf of the Rocky Flats workers who were members of the Rocky Flats United
Steelworkers of America, Local 8031, we write to formally appeal your decision dated
August 6, 2007, and yet oddly not sent to the petitioners until August 27, 2007 — three full
weeks after the decision was made. This delay in notification simply highlights a long and
troubled process in which timeliness has always been an issue at the forefront. Perhaps the
Secretary figured that since the sick and dying Rocky Flats workers have already been
waiting two and a half years for a decision, that an extra 21 days wouldn’t kill us -- or would
it? Sadly 10 percent of our sick workers die waiting for their claims to be processed by the
U.8. Government.

M. Elliott’s letter stated that “Information regarding your right to request an administrative
review of this decision will be provided to you ghortly.” Today, 14 days after this letter was
posted, we have yet to receive any such information and as we, unlike you, will be held to the
legal time limits, we have decided to file this request for administrative review/legal protest
absent the provision of any information from NIOSH.

Our understanding of our legal rights under the Energy Employees Occupational [llness
Compensation Program Act of 2000 allow us to appeal to the Secretary of Health and Human
Services in writing and that you will then appoint your own 3-person “independent” panel to
review your decision. We, hereby, formally appeal. We also understand that we can appeal
based on violations in process and to challenge scientific facts that were used to deny our
petition. We appeal based on both process and science in accordance with the points of
appeal listed below. Please notify us regarding the membership of your panel as soon as you
have appointed it and advise us if any additional information is required from the Petitioner.
I encourage you to break with the consistent untimely nature of your office and this process
and to appoint the panel immediately and get a final ruling so that we can take our next steps
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with respect to Legislative and Legal remedies before too many more of our workers die
waiting for the Government to make good on the Congressional promise to take care of our
sick workers.

Process Basis: Points of Appeal

1) Failure to provide information to the petitioner in accordance with the provision of
the law. NIOSH and now the Secretary of Health and Human Services have
exhibited a pattern of withholding and delaying communication of information to the
Rocky Flats petitioner throughout this process — including “accidentally” removing
the petitioner and petitioner representative from the e-mail distribution for
notification of meetings for a six month period of time. The petitioners were added
back to the list and an apology was issued by NIOSH for their accidental mistake.
Several times including before the May 3, 2007, and June 12, 2007 meetings, reports
were prepared by the Advisory Board’s contractor that were discussed at the
meetings, yet NIOSH failed to distribute the reports to the Petitioner until minutes
before or in some cases after the meetings — thus preventing the Petitioner from being
able to prepare for the meetings. Board members voiced similar complaints about
the timely provision of information by NIOSH at its June 11 and 12 meeting in
Denver. This pattern of blatant disrespect for the Petitioner’s rights is further evident
in that the Secretary of HHS did not even bother to notify the petitioner of his
decision until three week after he made it — leaving it up to the news media and
frustrated members of the Colorado Congressional delegation to do his dirty work —
indicating a lack of pride in his own decision. It took a call from Carolyn Boller in
Congressman Udall’s office before Mr. Elliott finally issued a letter on behalf of the

Secretary.

2) Timeliness. NIOSH failed to meet the Congressionally mandated deadline of 180
days to make its recommendation on the Petition. The recommendation was not
made until 440 days after the Petition was submitted February 15, 2005. The Rocky
Flats petition should be approved based on the Government’s failure to meet
timeliness requirements of the Act. The Rocky Flats Petition was submitted on
February 15, 2005. The Secretary did not issue his decision until August 6, 2007 —
902 days after the petition was submitted — 902 days while our workers, sick with
cancer, suffered and many died. The NIOSH recommendation on this petition was
issued 440 days following receipt in spite of the fact that the 2005 EEOQICP Act
Revision required a recommendation, by law, in 180 days. The Advisory Board
on Radiation Safety and Health (the Board) recommendation did not occur until June
2007. The law requires timeliness and faimess. This process has been neither timely
nor fair to the Rocky Flats workers who are sick with cancer. Furthermore, it is
unacceptable that individual Rocky Flats claimants wait an average of 742 days for
their claims to bé processed from submittal to the time a positive ruling is made. This
delay has meant that 67 Rocky Flats workers (10 percent of those ultimately
approved), who would have been compensated, died waiting. It is clear that
timeliness is not being met in the case of individual Rocky Flats claimants or in the
case of the Rocky Flats Petition. This factor alone is enough to warrant approval in
full of the Rocky Flats Petition. The question was not could NIOSH ever reconstruct
dose with accuracy. It has been two and a half years and substantial issues are still
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outstanding. The law did not say — petitioner point out flaws in the government’s
ability to reconstruct dose; NIOSH fix some of the flaws (admitting inabilities) and
then recommend denial of \ petition based on a new set of standards that did not exist
at the time the petition was submitted. The law clearly states: “The purpose of the
compensation program is to provide timely, uniform, and adequate compensation. . . .
” Justice Delayed is Justice Denied.

3) Conflict of Interest Invalidates the Process. As noted by Congressman Hostettler
in a March 9, 2007, letter, “At Rocky Flats, a manager of health physics programs
prepared NIOSH’s site profiles, TIBS, is actively involved in the evaluation of a SEC
petition, which includes validation of results used in his previous work.” Individuals
who have testified AGAINST workers in worker compensation hearings are serving
key roles in the NIOSH process. The Government’s own General Accounting Office
identified conflicts of interest.

4) Non-Cohesion in the Board. The Board vote of 6 to 4 showed considerable
dissention in opinion of the Board members. This vote is not a strong endorsement
for the Board’s recommendation. In fact, many issues were left unresolved at the
time of the vote, as evidenced by the split vote. In addition, the Board’s expert
contractor Sanford Cohen and Associates (SC&A) had identified many open issues
and concerns with NIOSH’s approaches. The Board has not given a strong
endorsement to the Department of Health and Human Services.

5) Actions Outside the Boundaries of the Authority under the Act. This process was
intended to include a timely evaluation and recommendation regarding the merit of
the petition — to answer the question, did the petitioner prove that there was a class of
workers for which the Government could not accurately reconstruct dose. The
Board’s role was to evaluate and recommend, never to fix. The Board, albeit with
good intentions, became intertwined with a process to develop a set of new scicnce,
methods, models, guidance, technical basis documents and assumptions over the last
two years. These were directed at serving as the basis to deny the Rocky Flats
petition. These new document will ultimately result in thousands of dose
reconstructions that must now be redone in accordance with the new standards. The
fact that dose reconstructions are being declared “invalid” and are being redone
serves as strong evidence to the Department of Health and Human Services and the
members of Congress that it was, in fact, not possibie for NIOSH to reconstruct dose
for the Rocky Flats workers at the time the petition was submitted. We are gravely
concerned that this action and the Secretary’s decision to deny the petition based on
this action opens the entire EEQICPA process up to severe scrutiny either as part of a
Congressional investigation or litigation. This situation would severely tamish the
U.S. Government, the U.S. Congress and your agency in particular,

6) Inconsistent Application of Conflict of Interest Requirements. NIOSH
inconsistently applied conflict of interest standards to stack the Advisory Board on
Radiation Health to deny worker petitions in accordance with political pressure and
statements made by top leaders in HHS. For example Mark Griffon was allowed to
vote in spite of his relation with the union, while Josie Beach was denied her right to
vote based on her membership in a union at the Hanford Site. Interestingly, because
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of NIOSH’s delay in the petition process, the Rocky Flats workers were in fact no
longer members of the United Steelworkers union at the time of the Board’s vote.
There was no financial tie or benefit or association and so there was no reason that
Ms. Beach should have been dented her right to participate. The Petitioner requested
for the Conflict of Interest to be re~-evaluated based on the fact that there was no
longer one and NIOSH said it did one but refused to provide any evidence that such a
re-review was conducted or the name of the attorney who conducted the review. The
following is a direct quote from the Petitioner’s Presentation to NIOSH on May 3,
2007 — “We have learned that some members of the Board have been instructed that
they cannot vote on the Rocky Flats petition based on relationship with the United
Steelworkers. As a direct result of NIOSH’s delay in addressing this petition, if ever
valid, such a restriction is no longer valid today for the following reasons: 1)The
Rocky Flats workers on behalf of whom this petition was filed no longer have any
financial or contractual relationship with the United Steelworkers; 2) Local 8031 no
longer has a single nuciear worker in its membership; 3) The United Steelworkers no
longer receive any dues from the former Rocky Flats members nor do they provide
representation or services to the members; 4) The United Steelworkers do not benefit
in any way from the approval of this petition; 5) NIOSH on its own right expanded
the class to include all RF employees so it is no longer a “Steelworker” petition.
Therefore no relational conflict exists today. No legal basis was ever provided.

7) Inappropriate Expansion of the Rocky Flats Class of Workers from its Original
Submittal as a “Steelworker” Petition to include all Rocky Flats Workers. This
decision was extraordinarily inappropriate for the following reasons: 1) the U.S.
Steelworkers filed the petition on behalf of its membership under the special
provisions for labor organizations. The U.S. Steelworkers of America, Local 8031
had no right of legal representation for members of the expanded class and therefore
those new class members were unrepresented; 2) no information was gathered on
behalf of the expanded class or included in the petition; 3) they are now, effectively,
denied based on a petition that submitted no information on their behalf and so they
went unrepresented in the process. We believe NIOSH did this on purpose to make
the Class unpalatably large so that it would have to be denied — they had no intention
of granting SEC status for Rocky Flats workers so they wanted to deny everyone in
one action. '

8) Politics and Budget Denied the Rocky Flats Petitioners a Fair Review Based on
Science, Instead the Board and NIOSH Were Pressured to Find Any Reason to
Deny Petition 00030. We are concerned that politics and budget were a major factor
in the decision process. This is particular disturbing in light of the deliberate action
on NIOSH’s part to expand the class from its original size of 4,000 Steelworkers
potentially, with less than 1,400 expected to be ultimately compensated to a class,
with no basis, of 20,000 people. In making this expansion, NIOSH stated in its April
7, 2006, recommendation, “NIOSH determined that all employees were similarly or
identically exposed, and therefore, cannot be disaggregated from the union workers
with respect to their work and exposures.” This statement is a gross error in
representation. The union Collective Bargaining Agreement clearly defines the work
scope of the Steelworkers facilitating ease in disaggregating the union workers from
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other workers with respect to both work and exposure. The hourly Steelworkers were
the only ones that performed hands-on (hands in the gloves) weapons production and
chemical recovery operations at the Rocky Flats site and therefore are a distinct and
separate class with clear and inherent danger in their positions for the highest
occupational exposures. An undated memo roughly late 2005, from White House’s
Office of Management and Budget to Labor Department OMB Passback outlined a
plan to contain growth in benefits from new SECs by requiring “administrative
clearance” before the HHS Secretary can make a decision, and calls for a White
House led interagency task force to “address any imbalance” in the Advisory’s
Board’s membership. In this context, this appears to intend a tilt in the Advisory
Board’s composition against approval of SECs.

9) Deputy Secretary Applied Pressure Against SECS. "Just in case there was any
question, it's my strong belief that we should do everything possible to oppose these
SEC (special cohort status) amendments”.— June 18, 2004, e-mail from Shelby
Hallmark, Department of Labor deputy assistant secretary Oddly, just months before
(before the OMB Passback memo), Mr. Shelby was singing a different tune. "If
there’s a justification for an SEC anywhere, common sense suggests that it should be
at Rocky." — Feb. 26, 2004, e-mail from Shelby Hallmark, Department of Labor
deputy assistant secretary for the Office of Workers' Compensation Programs. He
also was previousty so bold as to publicly criticize the validity of dose reconstruction:
“Does it make any sense to continue to defend a dose reconstruction process that will
just get more complicated and attenuated?”~—Shelby Hallmark, Department of Labor
deputy assistant secretary. Someone needs to look into what made him change his
tune. Was it science or politics?

10) Suppression of Scientific Points. Members of the Advisory Board’s Coniractor,
SC&A, were silenced and pressured not to discuss views contrary to the position of
NIOSH.

11) Methods were used as Basis of Denial that did not exist when the Petition was
submitted. NIOSH blatantly ignored legal time requirements in favor of stalling to
allow time to develop band-aid fixes to coerce the Advisory Board into voting against
the petition. The development of new TIBs is not part of the Petition review process
and it is for this reason that it took two and & half years for a determination to be
issued. Qur workers died while NIOSH desperately dabbled in science under the
threat that its program would be eliminated spelling an end to the multi-million
dotlar business that is dose recanstruction — a NIOSH and HHS jobs program at
the expense of the workers and the taxpayers.

Scientific Basis: Points of Appeal

1) Missing Data. We are very concerned that between 1964 and 1992, that 33% of the
worker cases reviewed were found to have missing data. To quote the Board’s
contractor - “There are large gaps in internal dose data, notably for 1964-1992”
“NIOSH has not demonstrated its ability to fill existing data gaps for external dose in
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a manner that would produce bounding dose estimates that would satisfy the
requirements of 42 CFR, Part 83.”

2) Lack of Scientific Evidence to Support Particle Size Selected for High Fired
Oxides. NIOSH used one single data point to determine what particle size to use, but
no research has been done to support it. PNNL-MA-860 Chapter 8.0 issued January
31, 2003 “The precise nature of super class Y material is not known, although it
appears to have been associated with processes involving high fired plutonium
oxides.

3) Lack of Research or Scientific Basis for how High Fired Oxides are metabelized
in the body. PNNL-MA-860 Chapter 8.0 issued January 31, 2003 “The precise
nature of super class Y material is not known, although it appears to have been
associated with processes involving high fired plutonium oxides, How can you go
from knowing little to having it all figured out to the point you can model it without
doing any scientific research or studies? Garbage in --- garbage out.

4) Unproven Scientific Models employed. New models were created and not
adequately proven. Fly-by-night, overnight science — NIOSH thinks they can develop
in three months, what still has been failing after three decades. Dose Reconstruction
is not a science. Defense Threat Reduction Agency Dose Reconstruction Program
stated” . . . upper-bound doses from external gamma, neutron, and beta exposure are
often under estimated, sometimes considerably, particularly when doses are
reconstructed.”

5) Faulty Co-Worker Model. In addition, we are very concerned about the co-worker
model’s reliance on the ability to remember or track what buildings workers were in
for periods of time given the transient nature of the hourly work force. We are very
concerned that fundamental facts and understanding about the processes and
radionuclides present in the buildings (for example Building 881) remain unclear to
NIOSH even after more than 28 months of review of the petition.

6) Inaccuracy of Model to account for undocumented exposures to the head and
back. We are concerned about the inaccuracy of monitoring of external exposure to
the upper torso, head and back when dosimeter is blocked or pointed in opposite
direction. We are concerned about the validity of dose records for workers in high
dose jobs. We are concerned about the adequacy of the co-worker model and
NIOSH’s ability to apply it.

7) Gross Error in Fact Contributed to NIOSH’s Decision to Expand the Class,
NIOSH’s part to expand the class from its original size of 4,000 Steelworkers
potentially, with less than 1,400 expected to be ultimately compensated to a class,
with no basis, of 20,000 people. In making this expansion, NIOSH stated in its April
7, 2006, recommendation, “NIOSH determined that all employees were similarly or
identically exposed, and therefore, cannot be disaggregated from the union workers
with respect to their work and exposures.” This statement is a gross error in
representation. The union Collective Bargaining Agreement clearly defines the work
scope of the Steelworkers facilitating ease in disaggregating the union workers from
other workers with respect to both work and exposure. The hourly Steelworkers were
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the only ones that performed hands-on (hands in the gloves) weapons production and
chemical recovery operations at the Rocky Flats site and therefore are a distinct and
separate class with clear and inherent danger in their positions for the highest
occupational exposures.

8) Significant Divergence in Scientific Opinion. SC&A stated that it, too, has concern
over NIOSH’s ability to imiplement its stated methods, approaches, and coworker
models to enable “dose reconstruction with sufficient accuracy,” as prescribed by 42
CFR Part 83.”. We are concerned that while the Pacific Northwest Nuclear
Laboratory stated in 2003 that “the precise nature of Super Class Y material is not
known”, that NIOSH developed adjustment factors to accommodate these exposures
and used only one single data point to determine particle size for modeling.
Fundamental facts remain unknown about high fired oxides. We are concerned that
the standard being applied appears to be whether something is “plausible” or not, We
repeatedly here things like it is plausible that a model will work or it is plausible that
the 0s recorded met that the dosimeter was not turned in. The Webster New World
Dictionary defines the word plausible as "seemingly true; often implying disbelief” or
"applies to that which at first glance appears to be true . . . but which may or may not
be so." We do not plausibility is an appropriate standard by which to make decisions
as important as whether or not sick workers should be compensated. The fact that it
has been more than two years and significant factors are still unresolved means the
petition was valid and should be approved. The fact that NIOSH has modified the
site profile, added new TIBs, changed the particle size for high fired oxides,
developed new co-worker models, added adjustment factors, tweaked other models,
Etc. , means that NIOSH could not accurately reconstruct dose otherwise they would
not have made all the changes. Department of Labor Official Shelby Hallmark asked
the question “Does it make any sense to continue to defend a dose reconstruction
process that will just get more complicated and attenuated?” As evidenced by the
addition of nine new technical guidance documents in the time since the Rocky Flats
Petition was submitted, we would have to agree with Mr. Hallmark, this process has
gotten far too attenuated to allow accurate dose reconstruction.

It is for these reasons and based on the facts described above, that we hereby formaily
request a review of the Secretary of HHS’s decision dated August 6, 2007, that determined
Rocky Flats workers from 1967 to 2005 and those exposed to dose other than neutrons from
1952 to 1966 “do not meet the statutory criteria for addition to the SEC.” Please count this
letter as our formal request for administrative review and our appeal of the Secretary’s
decision.

Respectfully,

USWA, Local 8031 Official Petitioner-Designated Representative
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NIOSH Response to Report from HHS Special Exﬁosure Cohort (SEC) Administrative
: " Review Panel re: Rocky Flats Plant SEC

Introduction

Pursuant to HHS regulations at 42 C.F.R. § 83.18, petitioners for the Rocky Flats Plant
filed an appeal of the determination of the Secretary, HHS, to not include a class of
workers at the Rocky Flats Plant in the Special Exposure Cohort (SEC) created by the
Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the
Act). The Secretary appointed a three-person panel of HHS personnel to conduct an
administrative review of this appeal. The Panel has concluded its work and largely
agrees with the findings and actions of the National Institute for Occupational Safety and
Health (NIOSH) in this matter. .The Assistant Secretary for Health, HHS, requested
NIOSH submit additional information on two items where the Panel determined that it
did not have adequate information to reach conclusions. NIOSH understands that the
information and materials it submits in this response will be included in the information

~ provided for consideration by the Secretary, HHS, and may aiso be included in the
‘information provided to the petitioners and public once the Secretary reaches a decision.

The items addressed by NIOSH are numbered below according to their enumeration in
the draft Panel report provided to NIOSH for response. . .

-Item # (6) “Inconsistent Application of Conflict of Interest Reqguirements”

Petitioners raised concerns about the corisistent application of conflict of interest
requirements for members of the Advisory Board on Radiation and Worker Health
(ABRWH or the Board), specifically questioning the determinations made regarding two
ABRWH members, Josie Beach and Mark Griffon. The Panel’s report did not find merit
with the petitioners’ concems relating to the conflict of interest determination for Ms.
Beach and recommended no further action on that issue. The Panel did, however,
express concerns regarding the potential of a conflict of interest for Mr. Griffon. The
Panel’s summary of the discussion regarding Mr. Griffon, states that “a potential conflict
of interest and/or an appearance concern may have existed for Mr. Griffon,” but the Panel.
lacked adequate written documentation to conclusively determine “whether there is merit
to the issues raised by petitioners” on this point. (See Item # (6), Summary, page 16 of
Report). The Assistant Secretary for Health has requested NIOSH provide additional

information regarding the conflict of interest determination for Mr. Griffon.

1t important first to note that the policy approach taken by NIOSH in identifying and
managing conflicts of interest for ABRWH members is to seek to maximize the
participation of Board members in Board activities, consistent with applicable conflict of
interest requirements. As directed by EEQICPA, the ABRWH reflects a balance of
scientific, medical, and worker perspectives with expertise in the health physics and
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-

rad:atlon fields. The narrowness of these particular areas of expertise and the necessary
familiarity with the U.S. weapons complex makes the potent:al for perceived conflicts on
the part of Board members, as viewed by lay persons in the public, nearly unavoidable. |
The Board requires qualified, competent members to accomplish its statutory duties.
Nevertheless, NIOSH must ensure, so far as possible, that no actual or perceived conflicts
of interest are allowed that would impair the objectivity or credibility of the Board.
Accordingly, NIOSH very carefully examines the particulars of the Board members’ .
work experiences, finances, arrangements, and other matters to neither exclude a Board
member’s contributions unnecessarily nor allow a Board member’s parncipanon when a
clearly perceived or actual conflict cx1sts :

ABRWH members are Special Government Employees and thus, Government employees
for purposes of conflict of interest laws. To assist members in meeting their obligations,
HHS requires them to file financial disclosure documents (OGE Form 450) pertaining to
their financial interests in the 1ast 12 months, submit a curriculum vitae (CV), and
undergo annual ethics training. Upon ssbmission of Board members’ information, the
Designated Federal Official (DFO) of the Board (this person is also the Executive
Secretary of the Board) works with the CDC Federal Advisory Committee Management
Office (part of CDC’s Management Analysis and Services Office) and the HHS Office of
the General Counsel (OGC) Ethics Division to determine if conflicts exist and, if so,
whether a waiver under 18 U.S.C § 208(b)(3) is necessary and appropriate to allow the
Board member to participate in certain ABRWH activities.! These discussions also cover

- whether any impartiality concerns under the Standards of Ethical Conduct for Employees

of the Executive Branch {found at 5 C.F.R. § 2635.502) are at issue. NIOSH strives to
maintain a consistent process for developing waivers and mscussmg potential areas of
conflict with Board members. Throughout the process, NIOSH is advised by attorneys in
the HHS Office of the General Counsel’s Etlucs Division, who review walvers for legal

" sufficiency.

The Panel’s concerns and ﬁndings"re'lated to the waiver for Mr. Griffon do not reflect the
care and thoroughness of this process as applied to all Board members and especially Mr
Griffon in this instance. There are two likely reasons for this discrepancy ‘

First, the Panel’s expectations for the documentation associated with a waiver differ from
actual practice by NIOSH and other CDC organizations. In practice, waivers do not
routinely address circumstances that are examined by the agency and found not to

- represent actual or perceived conflicts. The waivers are practical documents intended to

guide the Agency in governing the allowable paxticipation and prohibitions from
participation of the jndividual. The waivers are generally limited to addressing conflicts
or perceived conflicts that -appear to meet the threshold of 18 U.S.C. § 208. Where
appropriate, these waivers may also address impartiality concerns under 5 C.F.R. §
2635 502. and, sometimes, 5 CF.R. § 2635. 502 Where the officials responsib}e for

! For the sake of brevity, this collective group of Departmental and Agency officials is sometimes referred
to as the “conflict of interest officials” in this document. This shorthand is merely intended to indicate
those persons (mcludmg a representative from the Office of the General Counsel Ethics Division) who are
charged with sngnmg the waivers granted to Board members, ’
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making the conflict of interest detérmination do not determine 2 potential conflict to be at
hand, that information would not necessarily be included in the waiver.

Second, the Panel is only briefly acquainted with conflict of interest considerations
applied to this particular Board, whereas this is daily work on the part of NIOSH and its
participating colleagues in OGC and CDC. NIOSH believes the Panel members would
be likely to agree with the conflict of interest determinations made by NIOSH, given
similar experience and context.

To thoroughly addrws NIOSH concerns with the section of the Panel’s report cénceming
. the issuance of Mr. Griffon’s waiver, NIOSH will offer a paragraph by paragraph
* discussion of the report (beginning on page 12 of the report): '

e The first paragraph concerning Mr. Griffon on page 12 of the report indicates that
' a waiver was issued for Mr, Griffon on October 6, 2006. This is true; in fact Mr. -

Griffon had been issued several waivers since his appointment to the ABRWH in
March 2002, The October 6, 2006 waiver required Mr. Griffon to affirmatively
recuse himself from participation in specific matters including claims submitted
by the Steel Workers International Union (USW) at sites where Mr. Griffon was
under contract to perform work for USW; specifically: Paducah Gascous
Diffusion Plant, K-25 Gaseous Diffusion Plant, Portsmouth Gaseous Diffusion
Plant, INEL (Idaho National Engineering Laboratory), and Mound Plant.
Although Mr. Griffon hes a contractual relationship with USW, his work for the.
union was and is limited to work at specific sites for medical surveillance.

* Several of the contracts involved were actually between Mr, Griffon’s company
{CPS) and the Paper, Allied-Industrial, Chemical and Energy union (PACE),
which formed an alliance with the USW in early 2004 and completed a merger
with USW in early 2005. Given the nature of the muitiple contracts Mr. Griffon
had with USW and PACE and the fact that the medical surveillance work
performed by CPS did not always coricern radiological issues which would be
relevant to work under EEQICPA (either for Site Profiles or SECs), a policy
determination was made by the necessary conflict of interest officials (the DFO, -
CDC Comnittee Management, and OGC Ethics Division) that Mr, Griffon would
only be considered conflicted for those sites where he performed radiation-based
work for the USW, versus finding Mr. Griffon to be conflicted throughout the
DOE complex for any claims mvolvmg the USW. A decision made by the
responsible official to grant a waiver pursuant to section 208(b)(1) constitutes a
determination and sometimes a lmited-aunthorization uader 5 C.F.R. § 2635.502
that the Government’s interest in havmg an employee participate in a partlcular
matter outweighs any questions concerning an employees impartiality.

Th:s determination was appropriate due to the combination of considerations-
presented by Mr. Griffon’s potential involvement and most of these
considerations are set forth in the waiver document itself. First and foremost, Mr.

2 60 Fed. Reg, 47208, 47222 (Sept, 11, 1995).




NIOSH Resporse to HHS Administrative Panel Report on Rocky Flals ?age 40f 10

‘Griffon was not involved in radiological activities at the other sites where USW
had a presence. Thus he lacked any knowledge of the radiological activities at
these other sites and therefore his relationship to the outcome of those sites is
more attenuated than his ties to the radiological activities that were directly
impacted by his consulting activity - :

Sécond, the likelihood of any future financial benefit to Mr. Griffon from the
USW due to his work on the Board arising in connection with other sites where
USW had a presence was speculative at best. To consider Mr. Griffon conflicted
with any site with a USW presence or involvement would substantially impede

his ability to contribute to the ABRWH. Obviously, this determination required a
balancing of issues by Departmental and Agency officials. - The officials charged
with making the conflict of interest determination viewed the importance of Mr.
Griffon’s significant potential contributions to the work of the ABRWH to greatly
outweigh this remote, speculative concern and exercised their judgment as

allowed within the confines of the waiver process. :

s Although not a substantive matter, it should be noted that the Panel’s report
mistakenly indicates that Mr. Griffon’s 2006 waiver is incorrect in naming one of
the specific sites where Mr. Griffon must recuse himself from participation as
“INEL.” (See Panel Report, page 12, footnote 7, note within the CV excerpi).
This site bas had multiple names including Idaho National Engineering
Laboratory (INEL), Idaho National Engineering and Environmental Laboratory
(INEEL), and others.’ : . \

© The second paragraph of the Panel’s report discussing Mr. Griffon’s potential
conflicts of interest properly lays out the initial determination of the conflict of -
interest officials regarding specific party matters at specific sites where Mr. -
Griffon was contracted to perform work for the USW. This paragraph does not .
correctly portray the conflict of interest officials’ decision-making process. As
explained above, this determination was made after an informed discussion and _
was baseéd on the regulatory criteria, including {but not limited to) the speculative -
nature of any financial gain for Mr. Griffon if he were allowed to participate in
Board deliberations regarding other sites with USW involvement measured
against the importance of Mr. Griffon’s potential contributions to the Board’s
deliberation. This discussion was not documented in the waiver because such was
not the practice, as discussed above. Based on requests from the Panel, the Panel
was informed of these conversations between conflict of interest officials and
" participants in the discussions, and notes from those discussions were made -
available to the Panel. It is unclear whether the Panel considered this information.
It should be further noted in this regard that NIOSH is unaware of any guidance
from the Department or other sources instructing that all discussions regarding =~ -
. conflicts of interest for Federal Advisory Committee Act members be documented
in writing. ’ ) :

? The list of covered facilities under EEOQICPA is publicly available on both the NIOSH Office of
Compensation Apalysis and Support and Department of Energy EEOICPA websites.
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The Panel indicated “that a potential conflict may have existed for Mr. Griffon if

- he or his company was concurrently providing consulting services to USW....”

The Panel was unable to make a determination regarding the existence of such a
conflict based on a lack of written documentation. Accordingly, the Panel urges
ethics officials to review this matter, including the pohcy, to determine whether

Mr. Griffon should have been recused from part:clpanon in this matter and what

- the-policy on such recusals should be in the future. (See Panel Report, page 13,

paragraph 2).

Based on 5 C.F.R. 2635.502(b){1)(iv), the Panel’s description of the existence of
a “covered relationship” between Mr. Griffon and USW is correct. However, as
noted above, NIOSH considered this conflict in its review prior to the issuance of
the conflict of interest waiver. For the reasons given earlier, the issuance of the
waiver simultaneously constituted a limited authorization for Mr. Griffon to
participate in certain ABRWH deliberations. Afier reviewing this matter, NIOSH
has determined that this decision was correct. It was and is NIOSH’s
understanding that Mr. Griffon did continue to perform work for USW (at least at

the Mound Plant) during the period of time that the Rocky Flats SEC was under

consideration. This issue was fully vetted and addressed by the conflict of interest
officials prior to the issuance of any waivers or allowing Mr. Griffon to

" participate in the Rocky Flats discussions. The proper ethics officials were

involved in the determination that Mr, Griffon’s conflicts with USW would be
site-specific only and it was a wholly proper exercise of agency discretion.
NIOSH stands by the decision that was made at the time and intends to continue
to follow the same policy. NIOSH does, however, take heed of the Panel’s
concerns regarding documentation and will work with conflict of interest
officials, specifically the OGC Ethics Division, to ensure that this policy is
properly recorded.

The third paragraph in the section of the Panel’s Report pertaining to Mr. Griffon
raises some concern regarding the use of illustrative rather than or in addition to
exhaustive language in the waiver itself. (See Panel Report, page 14, paragraph
1). The language in the waiver is consistent. Both the “:llustmtwe” and the
“exhaustive” language cited in the footnotes include the same term, “such as.”
This word choice was purposeful and is intended to allow for the addition to the .
Board member’s waiver of other sites where a conflict might exist and recusal be
deemed necessary during the course of a waiver year. NIOSH may revisit the .
issue at any point during the year, rather than waiting for the next annual financial
disclosure filing. ABRWH members often have new professional responsibilities

" or opportunities arise during the year (such as, invitations to lecture or sit on other

boards, work at other covered facilities, opportunities to serve as expert witnesses
in litigation not related to EEOICPA) In order to fully and completely address

_ conflict concems, NIOSH may reissue a waiver mid-year when new information

comes to light. The “such as” language in the memo is intended to allow for this
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eventuality. This language should not be read to imply that the waiver is niot
complete and accurate upon the date of its issuance.

e The third paragraph of the Panel’s Report also questions the lack of inclusion of -

: two facilities listed in Mr. Griffon’s CV, Hanford and Metropolis Hlinois, in his
waiver. The Panel appears to assume that if a specific ilem appearing in Mr.
Griffon’s CV is not addressed in the waiver then it wasnot discussed by the
conflict of interest officials. This is not the case. By its nature, a CV represents a.
cumulative listing of all professional work; publications, etc., ever the career of

. the individual. Mr. Griffon’s work at both Hanford and Metropolis Illinois
occurred in the 1990s, prior to his appointment to the Board and outside of any
financial disclosure reporting periods. Furthermore, the nature of Mr. Griffon’s
work at Hanford was related to training radiation workers to handle hazardous

. waste and therefore was different in kind from the work examined under

"EEOICPA. Mr. Griffon’s work at Metropolis Illinois involved investigating an
incident and would give rise to a conflict if it fell within the ap?ropnate time
period and if the facility were a covered facility under the Act.” However,
Metropolis Illinois is not a facility covered by the Act and therefore Mr. Griffon’s
work there would not in any case raise a conflict of interest matter for his work on
the Board.

» The final paragraph on page 14 of the Panel’s Report reiterates the lack of formal
' documentation of Department officials’ consideration of a potential conflict of
interest appearance concern under 5 C.F.R. § 2635.502 for Mr. Griffon at Rocky
Flats As stated ove _NIOSH and conﬂwt of mter&st ofﬁc:a] i consxde; tlns S

Gnﬁ'on has ﬁlad numemus OGE 450’3 since lus appointment to the Board in
2002 and the conflict of interest officials at NIOSH routinely review items from
previous OGE 450 submissions as well as a Board member’s CV. during each -
waiver discussion. These discussions are far-reaching and appropriately consider
potential concerns represented in the OGE 450s and CVs of the Board members,
mc!udmg Mr. Griffon.

The Panel could not reach a determination as to.whether an appearance of a
conflict exists for Mr. Griffon because they did not have all the information
necessary to make such a determination. At no peint did the Panel actuaily
discuss the issues of concemn with Mr. Griffon, nor with any of the conflict of _
“interest officials actually involved in the decision. Furthermore, it is unclear how
the Panel considered the additional information and context that was provided to
them. The Panel recommends that Department officials look at these issues now
and decide (or redecide) the matter. NIOSH again must state that it stands by the
original decision as made and notes that these issues were fully considered.

4 See Foolnote 2, above.
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NIOSH notes that atiomeys from the Office of the General Counsel’s Ethics
Division were concurring signatories on all waivers issued for Mr. Griffon.

“The second paragraph on page 15 of the Panel’s Report indicates that the Panel
was unclear about an email exchange between CDC’s Federal Advisory
Committes Management Office and Mr. Griffon. Information was provided by
NIOSH for the Panel’s consideration regarding conversations between Mr.
Griffon and conflict of interest officials on this sebject. It is unclear how the
Panel considered this information. CDC did receive a new OGE 450, as required, -
from Mr. Griffon on July 25, 2006. Since there were no changes to the financiai
disclosure information, the Committee Management staff began the process of
determining if the previous waiver could be reissned. The email exchange
indicates that initial step.

. The final paragraph in the Panel’s Report discussing Mr. Griffon’s conflict of

interest waiver (see pages 15-16) again remarks on the lack of docurnentation in
this case. As previously stated, NYOSH acknowledges and appreciates these
concerns and will work with Department officials, specifically the Office of the
General Counsel’s Ethics Division to consider future improvements. NIOSH
must also point out, however, that certain predecisional policy discussions are not
required to be formally documented nor are they typically reduced to writing,
therefore, NIOSH will continue to exereise its discretion in these matters. As

‘speculated by the Panel in footnote 10, despite the lack of documentation in the

waiver, NIOSH and its advisors did indeed make full and proper inquiries, learn
that Mr. Griffon did not provide consulting services to Rocky Flats USW and
conclude that this did not result in an appearance problem.

Regarding specific questions raised by the Panel in theix Report, NIOSH held a -
conference calt with Mr. Griffon as well as representatives from the CDC Federal
Advisory Committee Management Office and the Office of the General Counsel’s Ethics
‘Division on January 6, 2009 to once again address these issues and provide the Secretary
with a more complete explanation of Mr. Griffon’s involvement with the USW.

Specifically, Mr. Griffon was asked the following questions which were derived fmm the
Panel’s Report: .

Were the consulung fees yon and/or CPS received fmm USW paid by the national
union or various local chapters of the union?

. Response: The consulting fees paid to CPS came from the international
USW union, with the possible exception of the contract for work at the
Mound Plant. ‘The contract for work at Mound predates USW and
poss:bly even the involvement of the PACE union at the site. _

Did you have a single contract with USW that covered multiple sites (if so, which
sites?) or did you have several contracts whxch were specific to particular sites
and types of work?
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Response: CPS and Mr, Giiffon had several contracts covering multiple
sites with both PACE and USW (some contracts may have even predated
the involvement of PACE, as noted above). To the best of Mr. Griffon’s
recollection (he did not have time beforehand to study his files), those
contracts inchuded a contract from approximately October 1996 - 2005 or
2006 to perform medical surveillance work at Paducah Gaseous Diffusion
Plant, Portsmouth Gaseous Diffusion Plant, and K-25 Gaseous Diffusion
- Plant; a contract from approximately 1998 — 2007 to petform medical .
surveillance work at Idaho National Laboratory (ENL, also known as INEL
and INEEL), and, a current contract originating in approximately 2002 to
perform medical surveillance at the Mound Plant. Mr. Griffon would need
additional time to verify and/or expand on this information. Mr. Griffon
described his medical surveillance work as consisting of conducting
exposure assessments for toxic exposures (this inchides both chemical and
radiological exposure) for various groups of workers arranged by
particular identifiers (e.g., years worked, job titles, etc.). This work did
not include analysis of any individual records of workers, only aggregate
records of groups of workers. This surveillance was conducted in order to
" identify and target workers for medical monitoring and intervention,
therefore, the focus was not usually on workers ill with cancer, but rather ‘
those with various lung problems.
°. Please identify all DOE facilities at which you perfonned work for USW. and
" describe the dates and nature of that work (env:tronmental vs, radiological, etc.).
Response: See previous response and number six, this is an exhaustlve list
to the best of Mr, Griffon’s recollection at this time.,
o Did you ever perform work for USW rel&ted to Rocky Flats?
. Response: No . '
¢ During the period that the Rocky Flats SEC was under consideration (including
the 12 month period prior to that — approximately June 2004-September 2007,
did you do any work for Rocky Flats? For USW?
Response: Mr, Griffon did not do any work for Rocky Flats during this
period. He did work for USW during this period under his contract on
Mound Plant and he may have also been completing work under the other
two contracts referenced above (see number 2, these were originally
PACE contracts) at Paducah, Portsmouth, K-25, and Idaho. Mr. Griffon
would need additional time to more completely detexmme his work on
these latter contracts during the period.
o Your CV lists Hanford and Metropolis Hlinois as facilities where you performed
work for USW, please describe the dates and nature of this work.
. Response: The work at Hanford was during the late 19905
(approximately) and involved providing technical assistance for training
‘offered to radiation workers on handling hazardous waste. The work at
Metropolis [llinois related to assessing an incident at the facility. It
required only 2-3 days of work and ocaurred in the late 1990°s
(approximately). It should also be noted that Metropolis ﬂlmoxs is not a
covered facility under EEOICPA.
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. Ifem # (8) “Inappropriate Expansion of the Rocky Flats Class of Workers from !ts

Original Submittal as a ‘Steelworker’ petition to inclnde all Rocky Fl_ats Workers”

- ’I‘wo points of appeal (“Process Basis” #8 and “Scientific Basis” #7) addressed the fact
that NIOSH expanded the class that was evaluated to include employees not represented
by the Steelworkers (USW). The administrative review panel made no recommendations
for further action regarding point of appeal #7. For point of appeal #8, the administrative
review panel found that NIOSH substantially complied with the regulatory procedures
concerning the provision of justification in the evaluation report for the inclusion of
additional groups of employees.. Nntmthstandzng this finding, the pane! recommended
that a more detailed explanation of NIOSH's justification should be provided to the
Secretaxy and that more detailed evidence and explanation in support of similar class
expansions should be provided in future evaluation reports.

The following additional details relevant to this issue are offered:

o NIOSH first expanded the class that was initially proposed by the petitioners
at the time the petition was determined to have established an a.dequate basis
for evaluation. The petitioners initially proposed inclusion of only union
employees who were monitored or worked in positions that were required to
be monitored and/or who worked in areas of plutonium exposures. Because
NIOSH found that several of the documents included in the petition were
relevant to workers outside of this initial proposed class (i.e., workers who
may not have worked in areas of plutonium exposures), NIOSH, in
consultation with the petitioners, determined that adequaté bases had been
established for all union represented workers who worked at the site between
April 1952 and February 15, 2005. .

» The petitioners did not provide specific information concerning which set of
employees or jobs were represented by the USW. Rather, the petition
included a listing of “some of the job titles under our union contract at Rocky
Flats.” This listing consisted of a table from the Rocky Flats Plant ~Site
Description document approved by NIOSH (ORAUT-TKBS-0011-2, Rev 00),
that is a partial listing of potential hazards associated with various _]Ob
descriptions and locations. Further, while the petitioners’ “points of appeal”
suggested that the union Collective Bargaining Agreement provided sufficient
information fo disaggregate union worker from other workers in terms of
work and exposures, this document was not provided by the petitioners at any
point in the process, nor would that document necessarily havé been
informative with respect to the question of what portions of the workforce
were covered by previous unions under earlier agreements. Because there was’
no practical way to define the specific employees or jobs that had been
represented by unions during the 53 years represented by the petition, and
because the very documents that provided the basis for evaluahng issues
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concerning the completeness and adequacy of monitoring records were not

. limited to union employees, the class was expanded to include noOTHON
workers. There is no reasonable basis upon which to conclude that -
management or supervisory employees, who may not have been members of
the USW or predecessor unions, would not have been required to enter the
work areas of the employees they supervised and thus have an opportunity to
be exposed to the same sources of radiation as union members. Therefore,
NIOSH found that all employees were similarly or identically exposed, and
included this determination in its evaluation report. It was not clear to NIOSH
at the time the petition qualified, nor is it clear today, how any of these -
qualifying bases would exclusively affect employees represented by the USW,
and not other employees at the site. Therefore, NIOSH deemed that it would
be infeasible and illogical to consider these issues only as they related to _
uniorr members, and not other similarly affected enployees. '

© Asreflected in the verbatim transcript of the meeting of the Advisory Board
on Radiation and Worker Health held at the Four Points by Sheraton, Denver, -
Colorado, on April 27, 2006 (available at o
htlp:/lwww.cdc.gov/niosh!ocas!pdfs/abrwh/tro42_706.pdi), NIOSH stated the
following: S . :

D46, lines 11-23; .

“The original-proposed class in the petition was all United Steelworkers of
America members employed between April of 1952 and February of 2005,
We fairly quickly determined that we couldn't really just limit this - this _
class to fust union members. It - it wouldn't be feasible for us to do that,
and non-union members, we determined, should also be considered in this
petition because they also had potential for the kinds of exposure and the
kinds of concerns expressed in the petitioni. So we expanded that class to
include all employees in that time frame.” :

This statement is consistent with the justification provided in NIOSH’s
Evaluation Report and Submission Documents Review.

s _ Itis not clear to NIOSH how expansion of the proposed class to include all site o
- employees selectively disadvantages union members. In fact, NIOSH considered
it favorable to the petitioners to expand the class so that any concerns that
surfaced in the subsequent deliberations could be considered, whether they were
raised by union members or not. Had any of those concerns formed the basis of
an eventual addition to the SEC, NIOSH judged that it would be favorable to
. former Rocky Flats workers to open the class to as many workers as met the class

criteria, regardless of union membership. : :




