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PROCEZEDTINGS

DR. NETON: Okay. Good evening, | adies and
gent | emen. There's plenty of room so
encourage anyone who's seated back nore than four
or five rows to move forward. It | ooks like
we' ve got a | ot of seating capacity for this
eveni ng.

Wel come to the public meeting of the
Depart ment of Energy/Health and Human Services
proposed rule that outline the procedures for
dealing with the petitions that will be used to
add special -- add classes of workers to the
Speci al Exposure Cohort.

If you haven't done so thus far, | would
encourage you to please register at the table
outside the front door, either -- on your way out
probably would be a good time to do that.

My name is Jim Neton, and I'll serve as a
moder ator this evening for this session. "' m an
enpl oyee of the National Institute for
Occupati onal Safety and Health, and am the Health
Sci ence Adm nistrator located within the Office
of Conpensation Analysis and Support based here
in Cincinnati.

|''m also the technical manager over the dose
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reconstruction process involved with the Energy
Enmpl oyees Compensation program So | have
somewhat of a dual role this evening. 11 also
be answering questions of a technical nature
related to dosimetry activities and particularly
related to the Special Exposure Cohort, which is
the subject of this evening's meeting.

Wth me this evening are two additional
people that I'd like to introduce at this time.
To my right is Ted Katz, who's also of the
National Institute for Occupational Safety and
Heal th. And seated in the first row right in
front of me is Roberta Mosier, who is here with
us fromthe Department of Labor. Roberta is the
Deputy Director of the Division of Energy
Empl oyees Occupational 11l ness Conpensation. As
you may know, the Department of Labor actually
adm ni sters the overall program the quotes and
provi sions included in the Act.

The purpose of this meeting is to provide
NI OSH t he opportunity to present and di scuss
t hese procedures that we published in the Federal
Register on June 25th. And those procedures are
to be used by NIOSH, as | previously nmentioned,

and consi der petitions from classes of workers
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who want to be added to the Special Exposure
Cohort. And Ted will be addressing this shortly
with a presentation this evening.

During the meeting, we welcome questions
from everyone in attendance. All comments made
during the meeting will be recorded and
considered in finalizing the rule. Transcripts
of the meeting are being taken by a court
reporter who's present with us this evening. And
the transcript will be available for view ng on
our web site, and we expect those to be conmpl eted
within a couple weeks.

We al so encourage written coments on this
rule that can be submtted to the regul atory
docket via several means that are described in
the fact sheet that's contained at the back of
the room There's several means one can use to
get their conmments into the docket. All written
comments will be included in the regul atory
docket and al so published on our web site.

In addition to the fact sheets that are back
there, we have a couple other pieces of
i nformation. | believe there's copies of the
Federal Register notice that was issued on June

25th. There's also copies of the overheads that
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Ted will be using in his presentation this
evening. So please avail yourself to those, as
you see fit.

I would like to take a noment to point out
t hat the purpose of this meeting is to address
t he Speci al Exposure Cohort Rule. And we really
don't have the resources avail able this evening
to discuss specific questions related to clains
t hat have been filed in the program I f you'd
li ke to inquire about the status of clainms, we do
have an 800 number avail able for you to call, and
that nunmber is listed in the receipt letter that
you should have received from your claimin the
program

Now I '"d just like to briefly go over the
format for the meeting this evening. After these
introductory remarks, we'll hear a presentation,
as | nmentioned, from Ted, that outlines the
procedures that are contained in the proposed
rul e.

| do ask that you hold your questions until
Ted has finished and conpl eted his prepared
remar ks so we can get through it, and then after
Ted's presentation is over, we will entertain

questions for clarifications on the presentation
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at that tinme.

We are recording this, so we'd Iike you to
use the m crophones when you ask questions this
evening. So once Ted's completed his
presentation, just queue up behind the nearest --
m crophone nearest to your seat.

We would also |ike to ask that you identify
yourself for the record and state your
affiliation before you talk, so that can be put
into the record as well.

| do ask also only one person at a time
speak. It's been our experience it is very
difficult for a court reporter to capture two
simul t aneous conversations.

After the question and answer session on the
rule, then we'll open the meeting for coments,
general comments on the rule. And the meeting is
scheduled to last until 9:00 o'clock. It | ooks
i ke we have a small enough crowd that it should
be nore than adequate to acconmmodate everyone's
comments this evening. If it becomes an issue,
we may have to issue sonme partition time anong
peopl e. But we'll play that by ear as we go.

Once everyone has provided comments and had

t heir questions answered on the rule, and if
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there is time available, then we will open the
meeting up to more general conmments on the Energy
Empl oyees Conmpensati on Program But only until
after we've conpleted the main purpose of the
meeting, which is to discuss the Special Exposure
Cohort Rul e.

After the meeting concludes, NIOSH staff, we
will stay behind and be avail able to answer any
guestions that you m ght have that couldn't have
been addressed during the course of the meeting.

So at this point, are there any questions on
anything I've said so far before we get started?

[ No responses]

DR. NETON: No. Okay, good.

At this point, then, I'll turn the meeting
over to Ted, who will provide us his presentation
on the rule.

MR. KATZ: Okay. So what |I'm going to do --
and | "' mgoing to try to keep it to |l ess than half
an hour, maybe 25 m nutes -- is walk you through,
in effect, the rule fromthe petitioners’
perspective to help you -- this may help raise
some issues you may want to ask questions about
to get a clarification about how the rule will

wor k, and then help you with making coments, if
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you have comments about what we have here to help
us i mprove the rule.

And just for anyone who doesn't understand,
this is a proposed rule. It has no effect of
law. We can't use it in this form We' Il have
to issue a final rule at that point, and we'll
actually be able to take petitions.

So I'"mgoing to give you some background
first. I"mnot sure if this is necessary for
many of you, but it may be for some, just so
we're starting fromthe same place.

"Il talk about the cohort that exists
al ready, because EEOI CPA -- that's what | cal
it, the way | pronounce the Energy Enpl oyees
Occupational 11l ness Compensation Program Act --
established the Special Exposure Cohort and named
four groups to be in it at the outset. These are
the three gaseous diffusion plants and a nucl ear
test site in Anchitka, Al aska.

And with certain provisions included,
empl oyees at these four facilities, they have to
meet certain requirements. For exanple, at the
gaseous diffusion plants they have to have had a
job which they could have been badged, if they

weren't badged. And there's |limted other
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requi rements.
But provided they meet those requirenents

and they incur one of 22 specified cancers --

that's what they're termed in the law -- if they

i ncur one of these cancers and they incur the
cancers in the right time period -- there are
certain conditions related to that, as well --
but then they meet the standard for being

conpensat ed under EEOI CPA.

And the inmportant point to make here is that

Department of Labor, in their cases, does not
have to determ ne whether their cancer was as
l'i kely as not caused by radiation, which means
t hey don't have a dose reconstruction done for
them and the Department of Labor doesn't do

somet hing called determ ne probability of

causati on. It's a presunmptive finding that their

cancer is related to radiation for all these
menmbers.
So what's the purpose of this rule? This

rule was -- Congress and the Adm nistration

realized that in addition to the four groups that

were included by Congress to the cohort, there
may be ot her groups out there of enployees of

or the AWEs, the Atom c Weapons Enpl oyers, for
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whom it is also not possible to estimate their
dose with any accuracy; and hence, should be
considered to be added to the cohort.

And EEOI CPA assigned this responsibility to
make additions, consider additions, to the
President, who then turned this responsibility
over to the Secretary of Health and Human
Services -- NIOSH, National Institute for
Occupati onal Safety and Health where we work,
that's a part of Centers for Disease Control,
which is a part of the Departnment of Health and
Human Servi ces.

So this task came down to us to do, sort of
the horse work of this job. But the
responsibility still lays with the Secretary of
Heal t h and Human Services to make determ nations
about adding to the cohort.

EEOI CPA also didn't leave it conmpletely
vague, the censored requirenments that we were to
consi der before we would add a class to the
cohort. And they had two criteria, substantive
criteria that are requirements that a petition
for a class would have to pass before it could be
added: First, if NIOSH could not estimate

radi ati on doses of the enmployees with sufficient
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accuracy, feasibility do that; and the second,
that it's reasonably |likely that the radiation
doses endangered the health of the enmployees. So
we have to determ ne that we can't do dose
reconstructions, and moreover that the radiations
that they were |likely exposed to could possibly
have caused cancer among them

EEOI CPA al so requires the procedures related
to going about adding classes, three of these.
First, the classes nmust petition to be added to
t he cohort. Second, that HHS nust obtain the
advice of the Advisory Board on Radiation and
Wor ker Health in making these decisions as to add
the class to the cohort.

Now, the Advisory Board is a Presidentially
appoi nted board of experts. It is comprised of
physicians with experience with radiation and
health, with scientists in that field, and with
wor kers or worker representatives. So those
three groups are to be represented on this Board.
And this Board has been up and running, | think
since February, and is an advisory body to the
Secretary of Health and Human Services on all its
responsibilities. But this is, of course, a very

I mportant one.
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The third requirement is that Congress gave
itself a window of 180 days after the Secretary
of Health and Human Services makes a decision, if
he makes a decision to add a class to the cohort,
to consider that decision before it becomes
effective. And I'll explain more about what that
means practically later in the presentation.

So et me now just tell you a little bit
about fromthe start, fromthe get-go, what we
have in consideration in producing these
procedures, that the Secretary was tasked to
produce in considering to add cl asses. Of
course, when we consider these requirenments |
just told you about that were in EEOI CPA, we also
considered the procedures that are serving cancer
claimants that are not in the cohort now. And by
that | mean we consi der what goes on with dose
reconstructions under another HHS rule, 42 CFR
Part 81, and what's required. But determ ning
probability of causation, that's under 42 CFR
Part 82.

Our goal is really sinple: W want fair and
we want openly considered decisions. So we
wanted to be certain that petitioners and the

public could see very well how these decisions
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are made, what they're based upon, and

opportunity for participation in the process.

The | ast point | just want to make is that
we al so considered -- and this is really just a
contextual point to make -- the addition of

classes to the cohort to be a grave, a very sort
of weighty decision to add a class, for the
reason that if we add a class to the cohort those
i ndividuals in the class that they incur cancer,
they can only be specified for the 22 cancers
covered under EEOI CPA, the Special Exposure
Cohort.

So, for exanple, if you have skin cancer and
you're out at the Special Exposure Cohort, you
cannot be conpensated as a member of the Speci al
Exposure Cohort. Li kewi se, for prostate cancer.

So what we get into now is run through the
procedures thenmselves as they've been set up, how
t hese woul d wor k. First of all, we had to
determ ne, define who could petition. And we
scoped this as broadly as possible. So one or
nore covered empl oyees and/or their survivors can
petition.

lt's entirely dissimlar from what woul d

happen in a class action suit, where you would
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have to get together menbers of the class and
t hey would have to sign on, in effect. This, a
single individual who's part of the class or a
survivor of that individual can petition. And
secondly, a union who represents currently or in
t he past represented enpl oyees can bring a
petition as well.

How do you petition? Decide whether you can
meet the petitioning requirements, which | wil
di scuss in a monent; conmplete and submt a
petition formfrom NIOSH. You will get this from
NI OSH. You will be able to do this

el ectronically on the web without a piece of

paper noving at all, or we'll provide petition
forms in paper formtoo. And as you'll see,
we'll be there to assist you in your petition as
wel | .

What are the petition requirements that you
have to meet? Now, the major point to make here
is that they differ and depend on a very
i mportant factor, which is whether or not we have
already attenpted to do a dose reconstruction for
the petitioner or a member of the class already
and were unsuccessful, were unable to do dose

reconstruction, in effect, because the records
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avail abl e weren't adequate to do the dose
reconstruction.

| f we have done this, if we've already
attempted to do a dose reconstruction and we
determ ne we can't, we are going to encourage you
to petition on behalf of a class because there
are likely to be plenty of other workers in your
same shoes for whom we can't do a dose
reconstruction. So we're going to encourage you
to do that.

We're going to provide you with the petition
formto do that. And there's very little for you
to do in terms of then making that petition.
Really all you have to do is indicate on that
petition formthat you need a petition on behalf
of a class, that NI OSH was unable to conmplete a
dose reconstruction for you. And that's the only
substantive thing you have to do on the form to
check the box saying we couldn't do it, and
provi de otherwi se -- you just provide them
informati on that may be for adm nistrative
pur poses, contact information and so on. No
ot her requirements.

Now, there's the other case where you have

not attenmpted -- submtted a claimfor
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conpensation and had a finding fromus that we
couldn't do a dose reconstruction. And this
provision was really devel oped with having in

m nd that it is not a requirement for a class to
have members that already have incurred cancer to
be able to petition, just as the existing Speci al

Exposure Cohort doesn't include only people with

cancer. It's anybody in the class that can't get
conpensated until -- they can't make a claimfor
conpensation until they incur cancer, but they're

al ready members of the Special Exposure Cohort
for the existing Special Exposure Cohort.

Li kewi se, we wanted to have an avenue for
people to petition before they had even incurred
cancer. But there are, hence, different
substantive requirements they have to meet for
themto petition. And by substantive, there need
to be real grounds for themto make a petition.
So in their case, we need themto define a class
to start with.

If we couldn't do your dose reconstruction
you don't have to define the class, as there are
ot hers who may be in your shoes. But in this
case you have to define the class, facility, job

titles, duties. It may be everyone in that
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facility. It could be whatever, but you have to
define that.

And then docunmenting the reasons to believe
there was a heal t h-endangering radiation
exposure. And these could differ substantially.
It may be that they were short-term from
radi ation effects, high |levels of radiation that
you conducted in, and that would suffice to say
that there was substantial radiation exposure.

So you don't have to have that as an el ement. It
could be that you just define, are able to define
the sources of radiation exposure, circunstances

of those, radiation protection shortcom ngs.

And then thirdly, document reasons to
believe that doses could not be estimated with
sufficient accuracy. And we're not requiring you
to make a case that dose reconstructions cannot
be done. We're sinmply requiring you to show that
there is a problemwith records being avail abl e
on radiation exposures there, that you've made a
real effort to determ ne that dose
reconstructi ons m ght not be able to be done.

So those are the requirements. And then the
next step here is will your petition be

consi dered? Have you met the requirements?
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Well, |I've already said if we couldn't do
your dose reconstruction that's all you need to
show in that case. So if we weren't able to
conpl ete your dose reconstruction your petition
meets the requirements; it will be eval uated.

There'll be a question in the other cases
where we haven't attempted the dose
reconstruction, whether it does neet those
requi rements. We'Ill evaluate your petition, and
you will receive a report, a recomended deci sion
fromthe Secretary of HHS, saying that -- you
will receive a recomended decision either way.

But the case where it matters is where the
Secretary would say, we don't think your petition
passes muster. And we'll identify what the
problenms are with the petition. And NI OSH wi |
be available to help you address that, and you
can address that. But you'll have 30 days to
revise the petition.

And at that point -- so from that point

forward, HHS would nmake the final decision. And

HHS wi Il not make this decision independently on
its own. It will obtain the advice of -- That
will obtain the advice of the Advisory Board on

Radi ati on and Wbrker Health in these cases. So
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this is an independent body that advises HHS.

Now, how will NI OSH eval uate your petition?
You pass; you've met the requirements. The first
thing NIOSH will do, we'll obtain information and
records from DOE and ot her sources -- fromthe
petition, from co-workers at the site, from al
sources possible, possibly from health studies
t hat have been done at that site.

| don't know how many of you are aware that
NI OSH has, for about a decade, been responsible
for doing health research at the DOE facilities,
| ooki ng at radiation and cancer and other health
effects as well. So we've |earned about DOE
record systems. We've |learned a | ot about how
operations work at the DOE facilities, although
we are |learning a |lot more, as this program
devel ops, than we knew. But we've | earned a | ot,
we know a | ot about this. That's the reason for
that, that these responsibilities under EEOI CPA
were tasked to NI OSH

But we'll be getting information records
from DOE and ot her sources |ike our health
research, for exanple. And the first thing wll
be determ ni ng whether dose reconstructions are

f easi bl e.
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And the second elenment -- and these relate
to the Congressional requirements -- will be
determ ni ng what the potential radiation dose
| evel s were, and whet her they were likely to have
endangered heal th.

And | astly, out of doing that eval uation
research, we will then define class or classes of
empl oyees that -- |let me explain that. In the
case where we couldn't do a dose reconstruction
for you, we already said in that case we're
defining the class anyway. So we're going to see
how many people were in your shoes, in effect,
all right; and how many people couldn't have dose
reconstructions.

But in the case where you petition -- the

ot her case, where you petition where we haven't

attempted a dose reconstruction, in that case you
will define the class initially. But to do this
research we may find out, in fact, there were a

| ot more enpl oyees that should have been in --
empl oyee types that should have been identified
and weren't identified in your petition, and add
those, in effect, to the class.

We also may find that despite the fact you

identify the class of this scope, perhaps part of
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that class is actually different. Ei t her we have
records that allows dose reconstruction for a
part of that class, or perhaps their radiation
exposures weren't simlar to the rest of the
class you initially define. So you may end up
havi ng, for example, two classes, really, at the
end of our process versus the one that you
petition for.

And then we'll report results to petitioners
and t he Board.

Now |l et me explain a little bit more about
the NI OSH eval uation performed, and then go on to
the next steps with what the Board does and the
Secretary of HHS.

So first question, how will NI OSH determ ne
potential radiation dose |levels? You already
have a situation right -- you have a situation
where you think you have a real paucity of
records. But we'll evaluate. We'Ill get all the
information that's available fromall these
sources and make a determ nation as to radiation
sources potentially present based on all the
i nformati on, everything people know, as well as
are reflected in the records, both, and their

possi ble qualities and the possible
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characteristics of enployee exposures and the use
or non-use of radiation protection measures.

So we will still have to make a
determ nation based on whatever information is
avail abl e about these things. But of course, as
you understand, it's a very rough determ nation
conpared to doing a dose reconstruction. And
then NI OSH technical staff will judge whether the
radi ati on doses coul d have reached the | evel
determned |likely to endanger health. And I'm
going to explain more about that now.

How do we interpret “endanger health” in
this case? Well, we interpret it as the m nimum
dose of radiation reasonably |likely to cause
specified cancers. Let's | ook narrower, in
sayi ng “endanger health” is the reason why we do
that. Specified cancers are the only health
outcome for which workers can be conpensated as
menmbers of the Special Exposure Cohort. Any
ot her kind of health outcome has no bearing in
terms of conpensation and being a nmember of the
Speci al Exposure Cohort. And secondly, we have a
means to estimate the |ikelihood that a cancer
has arisen based on a radiation exposure.

Points | want to make about this, the

NANCY LEE & ASSOCI ATES
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m ni mum dose | evel that we've determ ned, |'m not
tal ki ng about a one m nimum dose | evel for al
petitions. This would be determ ned for each
petition. It would differ likely for each
petition. And the reason it would differ is
because this depends, in part, on the source of
radi ati on and the quantity of radiation, the
source of radiation and the type of radiation
exposures, the type of cancers that’'s related to
t hose radi ati on exposures, characteristics of the
cl ass, when cancers could have been incurred
after radiation exposure, and other factors.

And NI OSH technical staff will calculate the
m ni mum dose using factors, all these factors,
factors that are favorable to the petition, that
are more likely to result in the petition being
granted. And | want to sort of exenplify that.
One of the factors that's very inmportant is what
type of cancer you consider that's related to
t hose radi ati on exposures. And we'll be using
the cancers that are nost readily caused by the
type of radiation exposure that occurred, which
will mean a |l ow threshold, instead of maybe in
terms of a dose, a dose requirement for the

petition to be granted.
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What happens after NI OSH goes through this
process and produces this report? The Board
reviews the NIOSH report. And then the Board, at
this point, they may ask us to go back and do
nmore work, and they say you haven't gone far
enough with this, in which case we may be doing
that. They'll advise us on that.

Petitioners can participate in this Board.
It's going to be a public neeting that the Board
considers a petition. So you can attend. You

can make public comments, just as you can at this

meeting.
And then the Board will prepare a report
that will advise -- this is its role, to advise

the Secretary of Health and Human Services of a
deci sion here, whether or not to add the class
and what the definitions of the class are. And
they' Il have to then explain what the basis of
their recomendation is, again on the sane
parameters that were required by the statute.
HHS then will, based on the NI OSH report,
based on the Board's advice, come to a decision
to add or deny adding one or nore classes, as it
m ght be. Petitioners will have 30 days then to

contest the decision, and there'll be an
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adm ni strative process to address that contest if
t hat arises.

And then there'll be a final decision by the
Secretary of HHS. And if it's positive, that
final decision goes to Congress, as | said
earlier. And Congress has 180 days in which they
m ght either expedite the decision, meaning --

t hese people have cancer, and if Congress has the
opportunity -- it's going to depend on the tim ng
and so on -- they m ght expedite it so that they
don't have to wait 180 days for it to become an
effective decision, because it won't be effective
until those 180 days have expired or Congress has
act ed. Li kewi se, Congress has the right to
reject the decision of the Secretary of HHS.

And then once classes are added, NI OSH, of
course, will work hard with other agencies and
with other parties, organizations to get the word
out to members of the class that they are part of
an added class to the Special Exposure Cohort.

Now t here's a final provision in this rule
for cancelling a cohort addition or nodifying a
cohort addition. Now this would arise in a case
where we're going through records at the facility

and we stunble on, for exanple, stunble on
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records that allow us to do dose reconstructions,
where we thought we could. And this has
occasionally arisen, where records get discovered
that no one knew existed, the trail was |ost on
them at some point in history.

In that case, we would at that point --
after going through a deliberative process in
whi ch, again, the public would have an
opportunity to participate -- and the Board would
advi se us. But if we make a decision ultimtely
to the Secretary of HHS to cancel a class, at
t hat point claimnts, menmbers of that class who'd
want a claim would come in with a regul ar cancer
claimand still would have a dose reconstruction.
They woul d have probably of causation determ ned,
t hey would go that route. They would not go to
t he Speci al Exposure Cohort route, of course.

Now, sonme of you may wonder when you can
petition. Ri ght now, as | said, we're under
notice of proposed rule making. This is not
effective. You can't petition. You can petition
when the procedures are final, and this is
unli kely before the beginning of 2003, January or
so.

What has to happen before then is we need to
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get all the public conments, your coments and
all. We have to deliberate over those and make
deci sions as to what the final rule is going to

| ook Iike, and it may change depending on the
public coments. And then it has to go through,
of course, just like the original proposal, it
has to go through |evels of government up to be
cleared for it to be published. And that is a
somewhat | engthy process. So that's why we think

really before early January it's unlikely that
you' |l I have an effective rule out.

Fi nal points: One, if you have cancer, we
encourage you to beconme a claimant now, not to
await these procedures. As | explained with how
these procedures work, if you are a claimnt, a
cancer claimant, your claimw Il come to us.

We'll attenpt to do a dose reconstruction. I f we
can't do a dose reconstruction, you've already
done -- in effect, we've done together -- the
horse work for deciding whether your petition
shoul d be evaluated in this. Real ly, you'll have
saved a lot of time, in effect, that way. You've
made half the case already for the petition.

And we are very much interested in your

comments. But first, before you start
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commenting, | would |love to have, if you have
guestions that you want me to clarify, questions
about things |I've said you want me to clarify,

l et me take those first.

And then each of you, again, if you can come

to the m ke and identify yourself -- this is
necessary for the recording -- that would be
great. There are three m kes. Any of these will
do.

MR. ALVIS: Jim |I'm Charlie Alvis. | was

former fire and safety inspector at Fernald.
hel ped start the place up, and | worked there
till '92.

Are you famliar with the different types of
filmbadges that they have? Jim do you?

DR. NETON: Yes, we are. We're famliar
with the badge, the changes in the technol ogy of
t he badges over time, the film badge, and then it
went to the thermolum nescent dosimeter sonmetime
in the '80s.

MR. ALVIS: And none of them were digital?

DR. NETON: No, sir, that's correct.

MR. ALVIS: None of them In other words,
you'd receive 500 mllirems a day. You receive

t hat every day for 30 days till they changed the
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badge. You would still only show 500 mlIlirens.
It would have to go above 500 to show any nore
than that; is that not right, Jin?

DR. NETON: *"m not quite sure that | --

MR. ALVIS: Well, I am yeah.

DR. NETON: They typically respond
incrementally to radiation exposure.

MR. ALVI S: How many criticalities have we
had at Fernal d?

DR. NETON: To my know edge, none.

MR. ALVIS: That is absolutely right. And

that is what it would take to get a mass -- that
-- if there's 1,000 mllirems to make a -- in the
filmbadges, like | say, if they took you off of

this job while, say, at 500, and put you on
anot her one that was 400, you woul dn't have
1, 000.

So this is all false, what you're basing
this on, or what you people are conceding is how
you can come up with something like this.
Because all of the records -- | can renmenber a
few that was overexposed, and they m ght have
|l aid their badge on sonet hing.

Can you recall the incident at Paducah where

the gentl eman di ed of overexposure? He was paid
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off, his wife was, July the 31st of this past
year, just handed a check for $150, 000.

DR. NETON: Was he a menber of the Speci al
Exposure Cohort?

MR. ALVIS: Well, he was --

DR. NETON: It sounds like if he received
$150, 000, he may have been part of the Speci al
Exposure Cohort.

MR. KATZ: Yeabh.

DR. NETON: I m ght say, what we are talking
about here is actually relevant to the Speci al
Exposure Cohort. If the need is determ ned, and
we do eval uate every dosimetry program that the
badges were not capable of measuring what they
were intended to, then that would be grounds for
pursui ng possi bly the Special Exposure Cohort.

MR. ALVIS: Well, they knew this. They knew
this. And now when they go over them nobody's
going to receive the overdosage.

DR. NETON: Well, the -- | will --

MR. ALVIS: There's the radon gas and the
t horon gas.

DR. NETON: Ri ght . And - -

MR. ALVIS: We had that out there, and they

didn't even have an instrument that could read it
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until 1985, ' 86.

DR. NETON: | understand what you're saying.
We do take into account these, what's known as
the m ssed dose, where we evaluate the program
and add back in dosage that could not have been
detected by the monitoring program

In addition, we do interview every single
claimant, and we obtain from you the inmpression
or your feelings for what the program could or

could not have done. And that is considered in

the dose reconstruction as well. W' re doing the
best we can with that. The nore we --
MR. ALVIS: Well, | think that if you want

to include Fernald with M am sburg, Richland, Oak
Ri dge, then your beryllium would be the main
stage at M am sburg. We had beryllium at Fernald
and used it. That was the repository for it.
But it wasn't used as much as it was there. But
you're being exposed to gasses, thoron, radon,
chem cals of all sorts.
| think that they're trying to categorize
you, and they don't know how to categorize you
This one here seens like it's just a big
t hing, that we're going to |l ook on paper here and

see if you were exposed. You went through this,
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Jim in Anchitka. How many did you find
overexposed?

DR. NETON: No one was overexposed.

MR. ALVI S: Ri ght .

DR. NETON: There were some people that had
measur abl e exposures, though.

MR. ALVIS: Yeah, right. Thank you.

DR. NETON: Okay. Thank you for your
comment s.

Any ot her coments on the SEC proposed rule?
Questions? Clarifications?

MR. RAY: Why wasn't nuclear -- when you
mention that in cohorts -- can only be
compensated for specified cancers, right?

MR. KATZ: VWhat was the -- excuse me? WAas
the question when will you be conpensated for
speci fied cancers?

MR. RAY: Say you add a cohort.

MR. KATZ: You --

MR. LEW S: You added a cohort. When you
add a cohort --

MR. KATZ: When you add a cohort, that's
exactly right, you can only be conmpensated for
speci fied cancers.

MR. RAY: So that --
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MR. KATZ: Maybe can you write your question

for --

MR. LEWS: He'll fix it.

DR. NETON: If you could write the question,
maybe - -

MR. KATZ: -- then someone else can read it
for you.

MR. LEWS: He can fix it. 1t's fixed.

DR. NETON: Okay. Can you speak into the
m ke too, cause that will help us. Thank you

MR. RAY: Well, what | was trying to conpare
was Speci al Cohorts now, so anybody that's not in
t he Special Cohort could go for dose
reconstruction. Okay. Now if you're going to
have a cohort, then only those specified cancers
woul d be covered, right?

MR. KATZ: That's correct.

MR. RAY: Now, what are you going to do with
people that are already in the Special Cohort
t hat do not have the specified cancer?

MR. KATZ: Thank you. That's a very good

guestion. And that is different, because people

who are already in the specified -- in the
Speci al Exposure Cohort, excuse nme -- who do not
have a specified cancer, they will come to us

NANCY LEE & ASSOCI ATES




© 00 N oo o B~ w N P

N NN N NN P PR P P P R R R R
A W N P O © ©© N O 0 M W N R O

34

t hrough the Department of Labor. I f the
Department of Labor determ nes that you do not
have a specified cancer but you're part of the
Speci al Exposure Cohort, they will come to us, to
NI OSH, for a dose reconstruction, and we will
attempt to do a dose reconstruction.

So, and if we can do a dose reconstruction,
then the Department of Labor would take the next
step of determ ning probability of causation.
And then you could be conpensated, even though
you' re part of the Special Exposure Cohort. And
the important distinction here is those groups
wer e added to the Special Exposure Cohort by
Congress by different procedures than what we're
proposi ng here.

So we didn't make initially a determ nation
t hat we couldn't do a dose reconstruction for any
peopl e at those sites.

MR. RAY: So in essence, what you're saying,
that in a Special Cohort other cancers, if you
can't do a dose reconstruction, then there's no
conpensation avail able, right?

MR. KATZ: That's exactly true.

MR. RAY: Okay. And then when you talk

about radiation you're talking nore than just
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penetrating radiation, right?
MR. KATZ: Yes. Well --
DR. NETON: More than what radiation?
MR. KATZ: More than penetrating radiation.
DR. NETON: Yes, internal exposure --
MR. KATZ: Yes.
DR. NETON: -- as well as external.
MR. KATZ: Both. Both internal and
ext ernal .
MR. LEW S: Sam Ray.
DR. NETON: Sam Ray.
MR. KATZ: Pl ease, please, come up to the
m ke.
MR. ALVIS: You can't hear nme?
MR. KATZ: No, it's just that for our

recorder it's very important, that's all.

MR. ALVIS: Oh, |I'm sorry. | just got a
|l etter back fromthe state -- | mean from
Cl evel and, and I've got till August the 2nd.
won ny state against the case -- case agai nst the

state for airway obstructions, both |arge and
smal | .

They threw it out in Cleveland. Some little
girl came on the tel ephone and said they -- if

you think you're going to get this $150, 000,
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you're not going to get it. And I thought this
was really nice, you know. She probably just
graduat ed. But what |'m saying is, was too many
peopl e that don't know what they're tal king about
are involved in this.

DR. NETON: Are you tal king about a claim
for berylliumsensitivity?

MR. ALVI S: |*m tal king about | got that

test ran, and really Fernald should have been

included in that M am sburg deal. That's what
' m saying. They're not categorizing it |ike
t hey shoul d.

MR. KATZ: It's just unclear to us, who are

the “they” in this case? Who --

MR. ALVIS: Well, the Clevel and board that
this letter's from | got it right here, if you
want to | ook at it.

DR. NETON: But did you file a claimfor --

MR. ALVIS: | sure did.

DR. NETON: Not - -

MR. ALVIS: Yes, sir, | was the first to
file one.

DR. NETON: Not for radiation, but beryllium
exposure.

MR. ALVI S: Those words weren't even
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menti oned until what, a year ago? And | filed a
| ong time before that.

DR. NETON: Did you file with the Depart ment
of Labor?

MR. ALVI S: Yes.

MR. KATZ: But the conditions for the
Department of Labor for which you can be
conpensated here --

MR. ALVI S: Ri ght .

MR. KATZ: -- are beryllium silicosis, and

MR. ALVI S: Well, that's what |'m sayi ng,
t hey categorized this, and this was fine for
M am sburg. They have silicosis, other things
l'i ke that, and there don't have to be coal dust
to be silicosis. And | tried to explain to them
that UO 3, UO 4, that all the UO 3, UO 2, all of
them has silicon in it. And | was kicked out.
They | ed you to believe that all you had to
do was file. Then when | got all the Iists back
-- |1 just got a letter back frommy |ung, and
|*ve got -- 1"l bring this to you like this.
M am sburg, cancer and beryllium The man
overexposed at Paducah, that was radiation,

not hi ng about silicosis.
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Ri ght .
26 percent of my lungs is gone,
my heart's gone. And yet |'m out

he 2nd, because they gave nme 30

days to get a beryllium blood test. And you know
how I ong it takes to get a berylliumtest?

MR. KATZ: No, | don't. "' m sorry.

MR. ALVIS: It can't be run in the State of
Ohio. It has to be sent to Denver, Col orado.

And it takes a
wanted it in 3

you want to re

bout four months to get it. They
0 days. | have the letter there if

ad it.

MS. MOSI ER: |'"d be glad to talk to you

about your cas
have a chance

MR. ALVI S:

e after some of the other folks
to ask questions.

Okay. | ve asked enough.

MS. MOSI ER: Yeah, we can easily give

ext ensi ons of
to gather evid
MR. ALVI S:
them |'m not
MR. KATZ:
Roberta Mosi er
was j ust speak

DR. NETON:

time frames if you need nore tine
ence.
Well, | had so many, still have
getting any answers.
Just for the record, that's
fromthe Department of Labor who
ing.

Okay. Any other comments?
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guesti ons?
MR. TABOR: | guess that |eaves ne.
DR. NETON: Yeah.

MR. TABOR: |'m Robert Tabor, Fernald Atom c
Trades and Labor Council. | worked at the
Fernal d Pl ant. I'"ma 21-year veteran enpl oyee
there. And |I'm also one of the union | eadership

i ndi vi dual s.

And | want to discuss a little bit or make a
comment concerning the Special Exposure Cohort
relative to unions petitioning and possibly get
some clarification. But before |I do, there's a
coupl e other comments that | want to make. I
have a bunch of stuff here, but it's way too | ong
to spend the time to read on. And | probably
will be submtting something officially that
woul d be the equivalent of giving this as a
public verbal testinony.

But a few of the comments that | would Iike
to make for the record would be that NI OSH
encourages a worker to conplete the dose
reconstructi on before submtting a petition for
t he Special Exposure Cohort status. This process
woul d prolong the claimfor years; at |east

that's how | see it. There are some things in
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there that would allude to the fact that this
could go on for a | engthy amount of tinme.

Anot her comment that | have would be if a
wor ker does not file for dose reconstruction,
NIOSH s rule requires themto prove a negative,
if I can put it in that way, that it is not
feasible to estimate his or her dose with
sufficient accuracy. In other words, NIOSH s
rule requires themto prove a negative by
requesting dose information from DOE or its
contractors showi ng that they suffered medi cal
harm or proving that the materials they were
usi ng were dangerous.

Anot her comment woul d be NI OSH s procedure
is a case-by-case method that provides little
gui dance on how a worker should receive or
ensures a worker any accountability in the
process.

And a fourth comment would be NI OSH assumes
that the dose or exposure information will be
available. And that's not necessarily the case.

And the fifth comment would be NIOSH s rule
creates a higher burden of proof for the new SEC
petitions than for the statutory SECs at the

gaseous diffusion plants at Paducah, Portsnouth,
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and Oak Ri dge.

Now with that in mnd, | don't know how
Fernald kind of got left out of the scheme of
t hi ngs. But for the record, the things that
happened at Fernald or the type of work that
Fernald did, and the kind of exposures that or
t he kind of hazards that the people were exposed
to, are not a whole |lot different than what you
woul d find at Paducah or what you would find at
Portsmouth. And there's many of us that believe
t he enpl oyees at Fernald should have been
consi dered as part of the initial cohort group.
But of course, | guess at this particular point
in time, the way the |aw reads they're not
included in this.

But 1'd like to just sinply point out that
t hose enpl oyees at the Fernald plant, quite
frankly, aren't any different than those
empl oyees at Paducah and at Portsmouth. Take
this into consideration, that the products that
Paducah made came to Fernald. The same product
t hat those people were exposed to down there is
the same product that our enployees at Fernald
wer e exposed to. Even though you m ght have sone

difference in the processes, | would say that the
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And t he sane

Por t smout h. We interfaced with both of

is true of
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a whol e | ot

products from

t hose

plants with the same materials they handl ed; and

yet the enpl oyees

at the Fernald Pl ant

wer e not

initial

given consideration for the

origi nal

Speci al

Exposure Cohort.

So this

| eaves us with the situation of

applying for, | guess in some situations, a

Speci al Exposure Cohort through the process

that's now proposed. The only thing of it i

S

and Oak

that as | said here, NIOSH s rule creates a
hi gher burden of proof for the new SEC petitions
than for the statutory SECs at the gaseous
di ffusion plants in Paducah, Portsnouth,
Ri dge.
So | find this to be, | guess | would say,

it seems to me somewhat unfair, or
equity in the process.

And we have some -- there's sonme other

t here's not

t hi ngs. I was | ooking over my notes here. Maybe
if I -- let m see here. Here's one | did want
to mention. This is a little bit different from
what | was tal king about.

NANCY LEE & ASSOCI ATES




© 00 ~N oo o B~ w N P

N D DD N MDD PR, R
aa A W N P O © 00 N oo 0o b~ w N - o

43

The introduction section of 83.2, | believe
that states that the initial claimof the
cl ai mnt must be denied by the DOL, since the
conpensation for cancer claim-- let me see here
-- since the conpensation for cancer, a claimnot
based on the cohort provision, requires the
conpl eti on of NI OSH dose reconstruction. I
believe that's the rule.
The comment to that would be the rule makes
it clear that this introductory statement is
m sl eading. A claimant does not need to apply
t hrough DOL for conpensation to secure SEC
status. This sentence should be corrected to
reflect that fact. You need to give sonme thought
to that, unless you've got sonme feedback for ne.
MR. KATZ: You wanted to -- before you go
on, I'd like to just respond to one of your
conmments here, just because | think that
clarification's needed for people. But you al so
said you had a coment about unions petitioning.
MR. TABOR: Oh, well, | guess what | -- it's
not real, real clear in my mnd exactly how to go
about that. | am researching that and reading
the rules on that, inasnmuch as | think that you

have to specify a nunber of things for that
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particular class. And |I'm not certain that that
petition is submtted the same way as an
i ndi vi dual petition would be petitioned or not.

MR. KATZ: Okay. So let me respond to that
first.

MR. TABOR: Okay.

MR. KATZ: That petition would be submtted
just as it would be -- let me speak clearly --
submtted by an individual. So it's the sane,
the same requirements for a union as they would
be for an individual -- absolutely the same, same
process, same consideration would be given.

Let me also clarify, though, something, a
statenment you made that we're requiring the
petitioner to prove a negative, that we are
requiring the petitioner to prove that dose
reconstructions cannot be done, is what you were
trying to say, | think. And we are not requiring
petitioners to prove that dose reconstructions
can't be done. That's a burden that's on our
shoul ders, not the petitioners.

The petitioner is, in effect, being required
simply to show some diligence in having made an
effort to determ ne whether there is a records

problem that would | ead us to believe there m ght
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be a basis for considering a petition, so that
there's some grounds for considering a petition.

MR. TABOR: Okay.

MR. KATZ: Okay. Thank you very nmuch.

DR. NETON: Any other comments?

MS. Bl NGHAM Eul a Bi ngham Uni versity of
Ci nci nnati . I think I heard you say that a
wor ker can opt out of a Special Exposure Cohort.
You said that for the ones that are statutory.
It theoretically could be possible for a worker
to opt out and decide not to be included amongst
a group of workers who are in a Special Exposure
Cohort that, let's say, his union puts together,
dependi ng on the type of cancer that person has,
right?

MR. KATZ: Wel | - -

MS. BINGHAM So there will be -- you can
opt out?
MR. KATZ: Well, the opting out, the problem

with classes that are added by us to the cohort
is they're added on the basis that we cannot do
dose reconstructions --

MS. BI NGHAM  Okay. You say you --

MR. KATZ: ~-- in part.

MS. Bl NGHAM OCkay. But maybe that person
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doesn't want to be in it to begin with, and you
are able to find the information. Dependi ng on
t he kind of cancer --

MR. KATZ: Right.

MS. BI NGHAM  Okay. Let's say there are a
group of workers who describe a situation |ike
the following: W went in to a job and we got
badges. At the end of the day we took those
badges off and threw themin a box. Next day we
went back to the job and they passed the badges
out. And | got Joe's today, and M ke's the next
day. How many times will that have to happen,
you think, based on what you know about the
reconstruction, for that to be that you really
couldn't do their dose reconstruction? G ve nme a
clue.

The reason |I'm asking sonme of these specific
things is there's sonme considerabl e decisions to
be made by workers. If you are a -- if you have
| ung cancer and have ever smoked, you m ght as
well forget it unless you're in a Special
Exposure Cohort, from what | know about dose
reconstruction.

DR. NETON: Well, that's not necessarily

true.
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MS. BI NGHAM  Well, it's not necessarily.

But you have to have a whopping dose for a | ong
time.

DR. NETON: That's -- which has occurred in
the early-on days of operation of Departnment of
Energy facilities to sonme extent. But in nore
recent --

MS. Bl NGHAM Ri ght .

DR. NETON: -- recent time periods you are
correct, the doses are much | ower.

MS. Bl NGHAM Ri ght .

DR. NETON: The original question on how
many times the badges woul d have to be exchanged
in that method for a dose reconstruction not to
be possible is somewhat difficult to answer. But
I think I can say that the badges are our first

line of inquiry.

MS. BI NGHAM  Wel |, 25 percent? Half the
time?
DR. NETON: Well, we would -- the badge --

we have several methods of eval uating exposure to
t he workers.

MS. Bl NGHAM Ri ght .

DR. NETON: The badges are the first |ine

because they tend to be the most, we believe, the
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most accurate depiction of their exposures.

G ven that we couldn't assume that anyone's
badge was worn by an individual, we would say
that's probably not a good indicator of their
exposure. So we would back off and start | ooking
for air monitoring results. Did they have
dosimeters in the area? Can we get a clue as to
any magnitude or l|level of the dose that was in
that facility?

Then our third Iine would be to go and | ook
at evaluation of radiation survey results that
were taken with portable survey readers.

If all those lines of inquiry were
exhausted, then yes, we would say we can't do a
dose reconstruction.

MS. Bl NGHAM You | ook at the kind of -- the
cont am nant ?

DR. NETON: Well, right, the source
mat eri al . Is there one gram of material that
people are working with, or a ton? And that
woul d be the last l|ine.

And then if we couldn't determ ne that,
that's only the first condition for a Speci al
Exposure Cohort -- that is, the dose

reconstruction can't be done. But the second,
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and as inportant part, is that the health nmust
have been endangered by that potential exposure.

So then we get into the bracketing scenario.
How | arge coul d that dose have been, given that
we don't know much about it? 1Is it an order of
magni tude of the cal culation that we would use?
And if that appeared to be sufficient to have | ed
to a probable causation of 50 percent or greater,
then that would qualify.

MS. Bl NGHAM Let me just say this for the
record. "' m asking these questions not just for
my own edification, but | think that being an old
regul ator, as you know, it's very difficult for
workers to read these regul ations. And they'l
have to get somebody in the union. They'll have

to get a lawyer to help them out, because for

sone people it's to their advantage, let's say,
to be in a Special Cohort. Let's say if you have
| ung cancer, by and large it probably is, and
have snoked.

Someone needs to, when you finalize that
rule, come up with some of this explanation so
that, let's say, a |abor rep someplace can pul
t hose things out and can hel p groups of workers

and facilities make deci si ons.
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| know NIOSH feels |ike nost of this is
their responsibility. But, boy, they're going to
really get hit in the head and bl amed for sone
things that they'll think they're not responsible
for.

| would say the nmore you can put in the
final rule, your justification you put in the
Federal Register to explain the cause and effect,
and if you do this, if you do that, the better
of f you'll be. Because otherwise it'll be --
it's going to all get turned over to attorneys.
And some of them will be anyway, and | don't
think that's the way it's -- this compensation
was ever planned. That's all.

DR. NETON: Okay, thank you.

MR. KATZ: Thank you.

DR. NETON: | would say that related to the
previ ous question that we're not asking the
claimants to prove that dose reconstruction can't
be done, but merely point us in the right
direction. W need to have a starting point, and
that's really what we intend to do here.

MR. TABOR: 1've got a question --

MR. KATZ: Bob, please come to the m ke.

MR. TABOR: Okay.

NANCY LEE & ASSOCI ATES




© 00 N o o B~ w N P

N NN N NN P R R R R R R R PR PR
g N W N P O © © N O O M W N P O

51

MR. KATZ: Thank you.
MR. TABOR: Bad | eg. Bad back. Bob Tabor

agai n. | f you have a situation -- well, let's
back up a second. Let's take Fernald, and let's
go back. | started at Fernald in 1981. V\hen |
got there, there was very little as | recall, and

it wasn't even mandatory to wear respiratory
protection. Shortly there was optional or
opportunities to optionally wear respiratory
protection.

Now 1981, when you consider the fact that
there was enpl oyees there that had worked there
probably close to 30 years prior to my com ng
there, and | was quite famliar with the
operations there of being a maintenance person,
have seen a | ot of the operations that took
pl ace. And |'ve seen those days of the type of
t hi ngs that those fol ks were exposed to when
t here was absolutely no protection provided
what soever -- a | ot of oxide airbornes, as far as
creosol, black oxides.

| guess what |'m |l ooking at is in those days
| don't believe that you had exposures going on
l'i ke that. I''m not so sure that even -- what am

| trying to say -- the badging at that time, that
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they were even -- that was even being tracked
back in the early days.

So maybe Charlie can even answer that. I
don't know, did they initially have badges way
back in those days?

MR. ALVIS: Yeah, they changed them Bob,
over the years.

MR. TABOR: Okay.

MR. ALVI S: But | don't think they inmproved
t hem

MR. TABOR: Okay. Well, let's say that with
those type of exposures and with the very, very
crude technol ogi es of those days, you really, in
my estimation, would have a hard tinme saying,
okay, do we have any evidence evolve that we
found some dose reconstruction on?

Well, here's my point. | f you had a group
of people, let's say 29 out of 30, that didn't
qualify or you couldn't do dose reconstruction on
because of the type of things that | just
menti oned, but you have one over here that you
can, where does that |eave the situation or the
class for petitioning, like if | was to petition
on behalf of the union for the class of

enpl oyees?
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| know there's going to be some that
absolutely will qualify, where they say you
cannot really do a dose reconstruction on these
peopl e because the length of time they worked
there and the way we went about detecting that
stuff. But then later on in years, Jim |ike
when | came there, you' d probably have a hard
time in my case -- | probably woul d. " m just
sayi ng that probably if they did a dose
reconstruction on me, there'd probably be enough
evidence to do that. But |'m not so sure there'd
be enough evidence for somebody who started in
1951 or 1952.

MR. ALVI S: | don't think there is.

DR. NETON: We have a lot of latitude in
establishing a cl ass. It can be as small as one
person and as large as the entire facility, or
somewhere in between, of course. So in your
particul ar example, we would have to eval uate the
wor k processes. And the one person who wasn't
exposed very high, clearly sounds |ike he was
doi ng something different, would not be included
in that class.

Let's take an example. Chem cal operators

may be a class. That's an exanmple of a type of
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job function that may be a class. And we also --
and correct me if I"mwong -- we can set the
dates for when that class is valid. So we can
say up through 1982, you had to have been

enmpl oyed prior to 1982 and been a chem cal
operator and worked in Plant Five, something |iKke
t hat .

So it all depends upon the circunstances
that we find when we go to investigate the
petition.

MR. TABOR: Okay. Well, that gives me sone
better information. Because we can | ook at
certain groups and certain sections of folks in
t he operation, not necessarily, say, petition for
the entire membership, you m ght say, of the
site?

DR. NETON: That's exactly right. In the
exampl e that you provided it probably was
i nsol uble material, the lung may be the nmost
hi ghly exposed organ. So we would use that organ
in our calculation froman internal perspective
to determine if the probability was as likely as
not that cancer could have been caused by these
| evel s of exposures, albeit unknown, but somehow

graphable within a certain magnitude.
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MR. TABOR: Well, that |ends some clarity
for me. Thank you.

MR. KATZ: That's for dose reconstruction
you' re tal king about?

DR. NETON: No, I'mtal king about
establishing a cl ass.

MR. KATZ: We use the nost radiogenic
cancer.

DR. NETON: For the -- well, most radiogenic
or most-exposed related. So in that particular
case -- I'"'mgiving an example. The cancer would
vary. But if it was an inhalation exposure to a
uranium i nsoluble, nmore likely the nost
radi ogeni ¢ cause of cancer would be, should be,
| ung cancer. But |I'd have to validate that.

MR. KATZ: And |ikew se, Bob, in your
example, in ternms of you think practices haven't
changed over time, you would probably want to
define the period of time as part of the cl ass.

MR. LEW S: Hi . l'"'m Mark Lewi s from PACE
I nt ernati onal Union. | was noticing in Section
83.16, describes how the Secretary would cancel a
final decision to add a class to the cohort or
modi fy a final decision to reduce the scope of a

class the Secretary had added to the cohort.
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My question is, based on dose
reconstruction, and later on it says if they can
find dose reconstructions for the cohort, this
Section 83.16 describes how you can reverse that.
And I want to know what woul d happen to people
who al ready may have been awarded the money and
t he compensation, and then how would they go
about finding out those other records so they can
do dose reconstruction? You've got somebody to
take a |l ook into reconstructing the dose, even
after the cohort's been added.

MR. KATZ: So let me -- |I'mnot sure |
understood the second part of the question right.
But how would we cancel if you've already --

MR. LEW S: Just say sonebody's had a
radi ol ogi cal cancer.

MR. KATZ: Yes.

MR. LEW S: They've been added, the class
has been added to the cohort, okay. So --

MR. KATZ: Right.

MR. LEWS: -- the people worked here in
Fernal d, they get awarded to be in the Speci al
Cohort. Maybe a few of them s been conpensat ed.
Then somehow, someway, you can reconstruct the

dose? What mechanismis in place for this to
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happen? And is there somebody working in the
organi zation continually trying to work on doses?
After 180 days is it done, or what's -- What's

t he purpose of 83.167

MR. KATZ: So now | understand you right.
Let me explain that. It's not that after we add
a class to the cohort that we will go searching
for records to try to cancel the class from being
added to the cohort.

But we're going to be, as you know, we're
going to be doing dose reconstructions
perpetually fromnow till the end of time. And
in the course of doing dose reconstructions we
are going to run into records. We're going to
| earn about records that we didn't know exi sted.
And it's at |east a substantial probability that
we will turn -- records will turn up or DOE wil
turn up some records at some point that they
didn't realize they had in some buil ding
somewhere, in some boxes somewhere, or what have
you.

But it would only be in those circunstances
where this arises, where we find ourself with
records that tell us very clearly we can do dose

reconstructi ons where we had added a cl ass, that
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we would then begin the process of deciding

whet her we should remove that class. So it

woul dn't be -- there would be no hunt to attenpt
to cancel classes, but this would happen

spont aneousl y.

MR. LEW S: What woul d happen to the people
that's already been conpensated?

MR. KATZ: So that, and the second part of
your question, what would happen to the people
who have al ready been compensated? And this is
really a question for the Department of Labor,
because they're the ones who have to determ ne
what happens in that circunstance for people who
have al ready been conpensat ed.

Roberta, do you want to take that question?

MS. MOSI ER: Sure. We have not yet
determ ned what we will do under those
circumstances. This rule came out after our
rule. And we have an interimfirewall in place
right now. So this is something that we would
need to think about.

I think if we were to declare an overpaynent
or something |like that, there are rules that
apply to that that would -- we'd have to consider

the person's financial situation and things |ike
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t hat . But we have not yet established what we
woul d do under those circunstances. So that's
still an open question.

MR. KATZ: Thank you, Roberta.

DR. NETON: Okay. Additional conments?
guestions? Going once.

[ No responses]

DR. NETON: Okay. If there are no nore
additional comments or questions, that conpletes
the formal portion of the meeting. We do
appreciate you all com ng here this evening,
taking the time out to comment on this rule.

As | indicated earlier, NIOSH staff will be
avail able for a short time after the meeting to
talk to people individually if they have
addi tional questions.

Agai n, thank you for com ng, and have a safe
drive home.

(Wher eupon, the nmeeting was adj ourned at

8:23 p.m)
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