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PROCEEDI NGS

2:07 p.m

[ Preceding the call to order, a roll call of
t he Board was taken. All Board members were
present. ]

DR. ZIEMER: Let me officially call the
meeting to order. This is the official
conference call of the Advisory Board on
Radi ati on and Worker Heal th.

The agenda has been distributed. It is also
on the Web site. There are two things on the
agenda. One is a public comment period for which
we have allowed thirty m nutes, and that thirty
m nutes will start when we start the actual
comment period. And then the rest of the time is
devoted to Board discussion. |If there's time at
t he end of the Board discussion before the 5:00
o' cl ock hour, we can -- that's 5:00 o'clock
Eastern Standard Time -- we can take additional
public comments.

l'"d like to -- we had a roll call. All the
Board menbers are present on the line, including
t he Executive Secretary, Larry Elliott.

We'd |ike to determ ne who's here fromthe

general public, and how many wi sh to make public

NANCY LEE & ASSOCI ATES
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comments so that we can allot the time. So I|et
me just ask menmbers of the public to identify
yoursel f by name and either | ocation or
affiliation, and then indicate whether you wi sh
to make public conment.

So anybody can start.

MR. FOLEY: Philip Foley from Paducah,
Kentucky, with the Worker Health Protection
Program

DR. ZI EMER: And spell your name. Your | ast
name is --

MR. FOLEY: F- O L-E-Y.

DR. ZI EMER: Okay, from Paducah.

Anyone el se?

MS. BARRIE: Terrie Barrie from Col orado,
advocate. And |I'mnot sure if 1I'll be --

DR. ZIEMER: Do you need to have the nane
spel |l ed?

MS. ROBI NSON: Yes, please.

MS. BARRIE: B as in boy, A-R-R-I1-E is the
| ast nanme, Terrie, T-E-R-R-I-E.

DR. ZI EMER: Okay, others?

MS. GONZALES: Yes, can you hear nme?

DR. ZI EMER: Barely.

MS. GONZALES: Can you hear ne, gentlemen?

NANCY LEE & ASSOCI ATES
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DR. ZI EMER: Yes, speak |oudly.

MS. ROBI NSON: | can't.

MS. GONZALES: My name is Carmen Gonzal es.

MS. NEWSOMm |'m sorry, | can't hear that.

MS. ROBINSON: This is Teresa from Canbridge.
| can't hear that.

MS. GONZALES: Okay. My name is Carmen
Gonzal es. I'"m on a speaker phone. Can you hear

me?

2

ROBI NSON: No.
GONZALES: You can't hear me?

2

MS. ROBI NSON: Now | can.

DR. ZI EMER: Barely.

MS. GONZALES: Hold on.

Okay, nmy name is Carmen Gonzales. Can you
hear me now?

MS. ROBI NSON: Yes.

DR. ZI EMER: Yes.

MS. GONZALES: Okay. | was on speaker phone.
And |'ma survivor, and |I'd |like to comment on

t he special cohort.

DR. ZI EMER: Okay, we'll come back to you,
t hen.

Ot hers?

MS. GONZALES: l"m sorry?

NANCY LEE & ASSOCI ATES
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DR. ZIEMER: We will come back to you after
we have the roll call here.

Ot hers?

MS. DREY: Kay Drey in St. Louis, and | do
not want to make a conment.

DR. ZI EMER: Spell the |ast name again.

MS. DREY: D as in David, R-E-Y. | wll not
want to make a comment.

DR. ZIEMER: You do wish to make a comment?

MS. DREY: No, | will not want to make a
comment .

DR. ZI EMER: No, okay.

Ot hers?

MS. LEWS: This is Mark Lewis from PACE 5689
from Portsnout h, Ohio. | don't really have a
comment planned, but who knows.

DR. ZI EMER: Okay, others?

MR. BARRI E: George Barrie, B-A-R-R-I-E.

Si ck worker from Rocky Fl ats, Col orado.

DR. ZI EMER: Okay, others?

MR. SCHOFI ELD: Philip Schofield from
Espanol a, New Mexi co. I"'mwith a project on
wor ker safety.

DR. ZI EMER: Okay.

MR. SILVER: Ken Silver, Los Al anos POW

NANCY LEE & ASSOCI ATES
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Yes, | will have a comment.

DR. ZIEMER: Coment from -- okay, we'll mark
you down.

Ot hers?

MS. KIEDING:  Sylvia Kieding from PACE, and |
don't know if I will.

DR. ZI EMER: Okay.

MR. RAY: (I naudible) Ray, R-A-Y, from
(i naudi bl e), Ohio.

MS. RAMADEI : I *'m Cat hy Ramadei from the CDC

Commi ttee Managenent

DR. ZI EMER:
MS. ROSS:

Commi ttee Managenent

DR. ZI EMER:
MR. M LLER:

Office.
Okay.
' m Rene Ross from the CDC
Office.
Ot hers?

Ri chard MIler from Gover nment

Accountability Project.

DR. ZI EMER:
MR. M LLER:
DR. ZI EMER:
Ot hers?

MS. BROCK:

M ssouri .

DR. ZI EMER:
MR. FI ELD:

Okay. Any coments?
Yes, indeed.
Coment, okay.

Deni se Brock from St. Louis,

Deni se, okay.

Bill Field fromthe Coll ege of

NANCY LEE & ASSOCI ATES
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Public Health at the University of | owa.

DR. Z| EMER:
Ot hers?

Okay.

MS. BROCK: This is Denise Brock again, and |

did want to make a comment as wel | .

DR. ZI EMER:

Okay, I'Il mark you down,

Deni se. Thank you.

Ot hers?

MR. BARNES:
Los Angel es.

DR. ZI EMER:

Keep goi ng.

UNI DENTI FI ED:

DR. ZI EMER:

James Barnes, Rocketdyne/ Boei ng,

Thank you.

(i naudi bl e)

| ”m hearing a conversation. I's

sonmebody speaki ng?

[ No responses
DR. ZI EMER:
on this phone cal

MR. KOTSCH:

1
Any ot her members of the public

t hat haven't indicated?

Jeff Kotsch is here fromthe

Depart ment of Labor.

DR. ZI EMER:

to members of the

Okay. And I'll ask, in addition

public, any federal staff or

ot her agency staffers aboard?

MR. NAI MON:

David Nai mon from the Depart nent

of Health and Human Servi ces.

NANCY

LEE & ASSOCI ATES
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DR. ZI EMER: Okay, David.

MS. HOMOKI - TI TUS: Liz Honoki-Titus from
Heal th and Human Servi ces.

MR. SUNDI N: Dave Sundin, NI OSH

DR. ZI EMER: Okay.

MR. KATZ: Ted Kat z, NI OSH.

MS. HOMER: Cori Homer, NI OSH.

MS. ROBI NSON: Teresa Robi nson, Canbridge
Communi cati ons.

MS. NEWSOM  Kim Newsom Nancy Lee &
Associ at es.

DR. ZI EMER: Okay. Any other menbers of the
public aboard that have not identified?

MR. TANKERSLEY: This is Bill Tankersley from
Oak Ri dge Associated Universities.

DR. ZI EMER: Okay.

Anyone el se?

[ No responses]

DR. ZIEMER: Okay. Then I'mgoing to -- it's
now just about 2:15, 2:14. I"m going to open the
public comment period, and Ms. Gonzal es, | have
you first.

MS. GONZALES: All right. I's that Carmen

Gonzal es?

DR. ZIEMER: Yes. And let me just | ook here.

NANCY LEE & ASSOCI ATES
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So far | see one, two, three, four, maybe five
i ndi vidual s who have indicated they wish to
comment. So | ask you to try to limt your

remarks to about five m nutes.

MS. GONZALES: Sure. Okay. It will be |less
t han that.
Good afternoon, gentl enen. My name is Carmen

Gonzales, and | amthe daughter of M guel Al mada
(phonetic), who is deceased.
My father worked in Los Alanos for 34 years.
Los Al amos National Labs is a facility that has
been known to have m ssing, inconmplete, and in
our father's case inaccurate data in regards to
exposure records. In light of the alarm ng
di screpanci es discovered in workers' files, it is
of the utmost inportance that the Los Al anos
facility be included in the special cohort.
Havi ng said that, the other concern now is
t hat the number of cancers being considered for
t hat cohort are now being drastically altered.
This |l eads me to believe that the conmpensati on
act is becom ng the selective conmpensation act.
It appears that NI OSH and the Department of Labor
is working overtime to nmake changes that are not

claimant friendly, and seem ngly

NANCY LEE & ASSOCI ATES
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unconstitutional.

s it possible that the purpose of these
changes is to elimnate as many eligible clains
and therefore | essen the cost to the federal
government? | ask you gentlenen, is this
(i naudi bl e) viable? |If your answer is yes, then
it is one more blow to the affected workers and
their famlies.

And t hank you, gentlenmen, for your tine.

DR. ZI EMER: Okay. Thank you, Ms. Gonzal es.

Then | have, | believe it's M. Silver, also
from Los Al anns?

MR. SILVER: Yes. Thank you very much for
including us in the conference calls.

| *'m picking up where we |eft off last time, a
guestion was in the air as to whether the rule
woul d cover all 22 specified cancers. And one of
t he Board nmembers, | think Dr. Andrade, pointed
out that indeed the entire list is in Section
83. 5. But there's also a clause in 83.13 that
all ows NIOSH the discretion the limt the |ist of
specified cancers to as few as just one cancer.

And | think it's important to think about
this in terms of our system of governnment, our

| aws. | see this in a lot in different documents

NANCY LEE & ASSOCI ATES
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t hat we devel oped -- the Constitution, apparently
contradictory | anguage in the Interstate Commerce
clause, and the States' Rights clause. And
that's really where the rubber meets the road,
how t hese apparently contradictory sections of a
| egal document interplay with each other.

In the Americans with Disabilities Act we
have reasonabl e accommdati on, but on the other
hand we have business necessity, and the |last ten
or twelve years we've seen how those two
conpeting ideas have defined the scope of

people's rights under the Americans with

Di sabilities Act. So finally in this regulation
we see the list of specified cancers -- yeah,
there's 22 of them -- but we have this quite

obj ectionable clause in 83.13 to allow NIOSH to
hack down the list to as few as one cancer.

Now what | want to know is where in
| egi slative history there is any justification
for that clause in 83.13. W followed this quite
closely since the summer of '99. We've read the
Congressional Comm ttee hearing. We've studied
the Commttee (inaudible). W followed with
great interest the floor debate and the fl oor

statements from Congressmen. And | can't find a

NANCY LEE & ASSOCI ATES
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single iota or shred of justification in the

| egi sl ative history for NIOSH to hack down the
list of specified cancers to as few as one. So
we'd really like to know the source docunent, the
page, (inaudible) for the justification you find
in the legislative history for that clause.

Thank you for your time and attention.

DR. ZI EMER: Okay, thank you, M. Silver.

Then | also have Rich Mller. Rich?

MR. M LLER: Thank you, Dr. Zienmer.

During the | ast Advisory Board call there was
an extended di scussion both about the definition
of what is a facility, but separately there was a
di scussi on about whether multiple facilities
could be included, regardl ess of how one defines
the term “facility.”

And understandi ng that NI OSH staff at | east
is taking the position that the Labor Depart ment
is the one dictating this particular definitional
guestion of whether a single facility can be
multiple facilities, | undertook a little bit of
research. And what we've discovered is that
where there is -- where interpreting of
| egi sl ative enact ment becomes an issue, the

courts comonly resort to the rules of statutory

NANCY LEE & ASSOCI ATES
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constructi on.

And there are many different textbooks out
there for rules of statutory construction, and I
had the occasion to review five separate ones in
this matter in the law library and reviewi ng the
Internet. And in every single book which deals
with the rules of statutory construction, the
singular includes the plural. And in fact, nmost
drafting texts advise drafters to use the
si ngul ar when possi bl e because it is understood
to include the plural.

And we also see that, as | noted in the e-
mail | think I sent to you, Dr. Ziemer, and
hopefully was circulated to the Board, words of
one gender often include other genders, so that
when one refers to “he” one doesn't nmean to
exclude “she.”

So | guess the question in front of us here
on the question of facility versus facilities
takes on a very practical effect. One of the
practical effects m ght be where you have what we
euphem stically refer to are sponges, people who
go into a job, take their annual dose in a day or
two or a week, and move on to the next job. And

yet you could easily conceive of a Speci al

NANCY LEE & ASSOCI ATES
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Exposure Cohort of individuals, not necessarily
construction workers but individuals who noved
fromfacility to facility to facility who had an
annual dose, but because of inadequate
recordkeeping or notification or managenent of
the rad system woul d have gotten cumul ati ve doses
whi ch may not be estimable, in which case you may
want to think about a multi-facility Speci al
Exposure Cohort.

So | guess | would just urge the Board in
t hi nki ng about devel oping its coments for NI OSH
to consider the fact that the Department of
Labor's regulations allow for this very
circumstance at 20 CFR 30.214, which allows, for
exanpl e, accumul ati ng days of enpl oyment at
mul ti ple gaseous diffusion plants in three states
in order to meet the 250-day workday threshold
for the Special Exposure Cohort.

And |'d be happy if anybody wanted to have
further conversation about this, but | don't
think the rules of statutory construction inform
this. And anybody who thinks because only the
singular was used in a bill strains, | think,
even the rules of strict construction about

whet her you could allow for a plural to be

NANCY LEE & ASSOCI ATES
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construed fromthe singular.

The second point | would nake is, very
briefly, is this question about [imting the |ist
of cancers. | had an opportunity to review, and
| hope the Board has as well, the comments of the

Heal t h Physics Society with respect to the
guestion of whether you could |limt the I|ist of
cancers based on biokinetic models in a Speci al
Exposure Cohort. And | guess there's sort of two
points that the Health Physics Society nmakes

whi ch may be somewhat at odds with the position
that this Board has taken.

And the first is that the effects we're
dealing with here are stochastic effects and not
determ nistic effects. And early on, | believe
it was the very first Advisory Commttee, the
Board said it was not going to open up that
guagm re of whether or not there is a no
t hreshol d dose for the effects of radiation. And
if you're not going to open up that particul ar
debate, | don't know where the scientific
justification comes fromthat says that there is
a cutoff point beneath which one could reasonably
estimate that certain cancers should or should

not be included.

NANCY LEE & ASSOCI ATES
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The second question | guess you have to
grapple with is the question that Ken Silver
rai sed, which is | had the chance at |east to go
back and read the |legislative history on this
deal as well, and I can find nothing that
authorizes NIOSH to |limt the list of covered
cancers. And | had the chance to go talk with
the key Senate staffers who actually worked on
the conference on this bill on both sides of the
aisle and in both the House and the Senate, and
they in no way, shape, or formcould recall any
such discussions. And it seenmed to stretch their
credibility -- or credulity a little bit to think
that this is how the rule was going to be
i nterpreted.

So | guess the question is if you're going to
shorten the list of cancers because you think
that this is good science, then | think the Board
needs to be prepared to say it is going to
jettison the no threshold hypothesis that the
Board has previously said it would not question.
Ot herwi se, | don't know at what |evel you
determ ne significance for the | evel of a
potential dose that you can't estimate to begin

with in the special cohort rule.

NANCY LEE & ASSOCI ATES
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Those are ny thoughts.

DR. ZI EMER: Okay, thank you, Richard.
Then | have Denise Brock, isn't it?
MS. BROCK: Yes, hi. How are you?

DR. ZIEMER: From St. Louis.

MS. BROCK: | would probably |like to continue
on where Richard left off, in the same manner
that I'm feeling that Congress was pretty clear

with their intent when they said 22 cancers. And
|'ma bit perplexed at how sonmeone el se could go
in and actually alter that and nake it nore
organ-specific. It seens to be all about
eti ol ogy, not science.

And I'mreally not understanding how the 22
cancers could be dropped down to organ-specific
if you would say sonmeone woul d be exposed to
radon progeny, how can anyone say there would be
a zero probability that maybe there woul dn't be
daught er products that would come off of that and
not just hit the lung but perhaps the pancreas,

t he col on. | *'m not a doctor, but my concern
there would be, as the |lady said earlier, that
it's just making something that's difficult

al ready i mpossi bl e. It's actually adding insult

to injury.

NANCY LEE & ASSOCI ATES
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And then | was | ooking at the DOL | aw, and I
f ound under Section 738(4)(d) the purpose of this
program actually, it's nmy understanding, would be
to provide for timely, uniform and adequate
conpensation of covered enployees, and where
applicable survivors of such enpl oyees, suffering
fromillnesses incurred by such enpl oyees in the
performance of their duties for the Departnment of
Energy and certain contractors or subcontractors.

And when you think about timely and you're
| ooki ng at some of these situations where there
hasn't been a site profile done yet or you have
| oss of records, destruction of records, or even
in the case of Mallincrodt in the St. Louis and
Wel don Spring areas as well as Hematite, when you
have a situation where these workers were exposed
to things they were never nonitored for, ny
concern would be how would it be possible to even
dose reconstruct it? And | know it's NI OSH s
feeling that that's possi bl e. ' m not an expert,
so | obviously don't know. But |'m assum ng t hat
according to maybe the majority of the Board that
they feel that that would not be feasible.

Then when you | ooked under Part B, Program

Adm nistration, | started | ooking under the

NANCY LEE & ASSOCI ATES
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definitions, and it actually has the term
“specified cancer” or the term “menber of the
SEC.” And what that means, the term
“occupational illness” and what that means, and

it does cover berylliumillness, cancer,

specified cancer, chronic silicosis. And | guess
my concern would be how could that be changed.

And again, with facility versus facilities,
in our area we have workers that had went from
t he downtown site, a |ot of those workers perhaps
moved into the Weldon Spring site. Maybe t hey
did 200 days at the downtown and maybe 50 at
Wel don or 50 at Hematite. My concern here is if
they're using the same process (i naudible) or
doi ng the same job, how would that not allow them
t he 250 days?

And again, I'mtrying to see -- | think |I had
this section written down, and | think | had
brought this up in Cincinnati. There's a
section, | believe it was 83.7, incident and
occurrence. And |'m curious how specific one
must be if NIOSH, if | understood correctly, was
wanting two witnesses to any occurrence. Most of
t hese workers are dead. | mean, they were told

not to discuss the specifics of their jobs.
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Surviving spouses may not know anything but that
t heir spouse had been injured or possibly
hospitalized. And I think we know t hat most of
t hese hospital records have been destroyed after
ten years, and maybe the only proof is the story
t hat the decedent relayed to them or maybe a
list of occurrences in the atom c energy industry
t hat would just perhaps show the plants or the
area and the year, but maybe no nanmes on who was
involved. And I'm curious at what point would
sonmebody say that they're going to take sonebody
at their word.

And with 91 pages, is what | read, just as a
| ayperson | feel like | have to read that and
di ssem nate that to all these people. Again, it
just feels like it's absolutely overwhel m ng.
And you're making somet hing that seemed to me
Congress' intent was crystal clear, and now it
seens to me that the easiest way to remedy it in
our situation would be to actually have it
| egi sl ated (inaudible) a petition for it if it
seems much too difficult.

Thank you.

DR. ZI EMER: Okay, thank you, Denise.

Those are all that -
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UNI DENTI FI ED: Excuse me - -

UNI DENTI FI ED: Excuse me - -

DR. ZI EMER: Yes?

UNI DENTI FI ED: There's two more speakers here
that would |like to speak.

DR. ZIEMER: Oh, okay. Who is it?

MS. JACQUEZ: My name is Epifania Jacquez.
Shall | spell that for you?

DR. ZI EMER: Yes.

MS. JACQUEZ: E-P-1-F-A-N-1-A, Jacquez, J-A-
C-QU-E-Z. And I"'mcalling -- I"m what is known
as a survivor in this package (inaudible). And
so I'"'mcalling again on behalf of nmy dad
(i naudi bl e) Los Al anos (inaudible). And of
course, we're calling (inaudible) --

MS. NEWSOM Excuse me, ma'am You're
breaki ng up, and | can barely hear you.

MS. JACQUEZ: Well, |I'm speaking about as
clearly and loud as | can. Can you hear me now?
MS. NEWSOM  Thank you. That's a little

better.

MS. JACQUEZ: Okay. And so anyway, they're
(i naudi bl e) over 10,000 claim. And claimnts, |
think this point was brought up before, that the

claimants were not notified about any changes in
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this | aw.
not acting in a respectful
clai mnts, and (inaudi bl e) not
voice their opinions. So |
Thi s program has not been cl ai
It was supposed to be. It
friendly, but it has not
UNI DENTI FI ED: I can't he
UNI DENTI FI ED: I can't he
MS. JACQUEZ: And this Ac
MS. ROBI NSON: I'"m sorry.

t hing she's sayi ng.

MS. JACQUEZ: You want nme

DR. ZI EMER: The recorder
difficultly hearing you. You'
very | oudly.

MS. ROBINSON: If she is

ask her to please pick up
MS. JACQUEZ: Let me swit
DR. ZI EMER: Yeah.
MR. ELLIOTT: There's als

conversation going on that |

st opped.
MS. ROBI NSON: Yes. | he
MS. JACQUEZ: Are we not

manner

call it

And as far as |'m concerned this is

t owards the
allowing themto
(i naudi bl e).

mant (i naudi bl e).

claimed to be cl ai mnt

(i naudi bl e).

ar .
ar her.
t - -

I cannot hear a

This is Teresa from - -

to (inaudible)?
i's having

Il need to speak
on a speaker phone,
ch phones,

okay?

o a background

woul d ask be

ar that, too.

supposed to have
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anyone in the house? |I'mjust curious. ' m at
home. I"mcalling from home.

DR. ZIEMER: No, that's fine.

MS. ROBI NSON: Now I can hear --

MS. JACQUEZ: | hope so, because | didn't ask
anyone to leave. So if you are hearing a
comment, my sister and | are here. We're both
survivors.

MS. ROBINSON: And ma'am if you could please
repeat your name again for nme.

MS. JACQUEZ: Epi fania Jacquez, E-P-1-F-A-N-
| -A, Jacquez, J-A-C-Q U-E-Z.

And I'Il start by saying that | am a
survivor. And that I'"'mcalling in regards --
this is in regards to my father, M guel
(i naudi bl e) Al mada, worked at Los Al amos for 34
years, and who died from esophageal cancer. And
|'mcalling in regard to this proposal, you know,
to change this cancer relief.

And | want to start by saying that there are
over 10,000, and claimnts were not or have not
been, myself have not been notified of any
changes. And | believe that that |acks a | ot of
respect. |*"'m just voicing my opinion, but it

| acks a | ot of respect by not allowi ng claimnts
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to voice their opinions. And to nme this section
of this law, this program has not been cl ai mant
friendly. (inaudible) thought to be (inaudible)
begi nni ng, but (inaudible).

And the Act was centered around the cancers,
22 cancers were nanmed (inaudible) acceptable
(i naudi bl e) started the program One of these
cancers was esophageal cancer, which (inaudible)
di ed of. How can you even consider renoving this
fromthe requirement after three years? Even if
it applied to (inaudible), as far as |I'm
concerned if you were included originally in the
Speci al Exposure Cohort, all you had to do was
(i naudi bl e) was prove exposure.

This is not fair to claimants, it's not fair

to their famlies. It is not acceptable. W
demand you obliterate this rule. In my opinion
it's not constitutional. In the | aw which was

signed by President Clinton, by then President
Clinton, it's a law. Do not turn yourselves into
| awmakers because you are not.

And | think that we're right now calling this
a conference call, and we're calling to give an
opi nion or a comment, but it also (inaudible).

And (inaudi ble) the answers to these questions
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that we're asking on these issues. W're not.
We're not. We're just expressing what we feel.
But | think that we need to get some answers, and
| think there aren't any answers to justify what
(i naudi ble). There are no answers.

No answers, well, you know, you can just --
how many people, how many of these 10, 000 peopl e,
are aware of this conference call today, call in
and voice their opinion? | think we're -- you
know, it's what | have heard before, one of ny
sisters expressed, you know, it's like we're
(i naudi bl e).

It all goes back to noney. That's what it
is. It goes back to noney, goes back to power.

It goes back to the fact that we're not that

i mportant. "Il tell you one thing, it's a shame
t hat our government goes back on their word. [''m
proud to be an American, but | want our

governnment to stand behind (inaudible) and
deliver the goods that they prom sed.

So | want you to think about this. | don't
know if it's at all possible, because | know that
your Board is there and they're listening to it.
You have the answers. 1'd like a little bit of a

response to the coments that's been made. And
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t hanks.

DR. ZI EMER: Okay, thank you.

And was there another person --

MS. SHI NAS: Yes, and | apol ogize for being
| at e. | wasn't able to get here when you started
t he meeti ng.

My name is Betty Jean Shinas, and |I'mthe
daughter of M guel Almada, and | am a survivor.
And | just basically wanted to say that the
numbers that are calling in today are not really
a true reflection of the famlies that would be
affected by the change that you're proposing to
make. And | just really, | strongly support the
i dea, please think about abiding by the spirit of
the |l aw that was passed three and a half years
ago by President Clinton, and to not change
(i naudi bl e).

And many of our famlies, especially ny dad
with his records, there was not -- the dose
readi ngs were m ssing. Three of those years were
m ssing. And to exclude many of those cancers,
these fam lies are not going to be conpensated in
any way. And | really truly want you to take to
heart what you are considering. And |I'm here to

support all of these comments in support of not
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changing it. | amtruly, truly in support of

t hese comments. Just leave it as it is. It was

done to try to conpensate famlies, and the

change would really be a disservice to all these

fam |ies.

Thank you.

DR. ZI EMER: Okay, thank you.

We still have a couple of mnutes if there
are other nmembers of the public who have
comment s.

UNI DENTI FI ED: Hel | 0?

MS. TRUJILLC: Hel | 0?

UNI DENTI FI ED: | signed on.

DR. ZIEMER: Okay. Who is speaking?

UNI DENTI FI ED: (1 naudi bl e)

MS. TRUJILLO: This is Goria -- oh, I'm
sorry. |s there someone el se?

UNI DENTI FI ED: That's okay, go ahead.

DR. ZI EMER: There appear to be two of you.

UNI DENTI FI ED:  Yeah, go ahead.

DR. ZIEMER: Gl oria, go ahead.

MS. TRUJI LLO: I'"'m Gloria Trujillo.

MS. ROBI NSON: \What's your name agai n?

MS. TRUJILLO: Goria Trujillo, and that's G
-L-O-R-1-A, and that's Trujillo, T-R-U-J-1-L-L-0.
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And I'm al so a survivor clai mant.

And it's nmy understandi ng that NI OSH intends
to make a change in the qualifying cancers for a
Speci al Exposure Cohort. I'd like to express ny
strong di sagreenent to these changes. | feel
this is very unfair to all claimnts including
survivor claimnts. How can NI OSH make a
deci sion that discrim nates one claimnt's
gual i fying cancer type requirenment from another
because they are in one qualifying group or
anot her ?

The | aw that was enacted originally with al
t he qualifying cancers should be adhered to by
NI OSH. It'"s my opinion that to do otherwi se
woul d raise the question whether this is

unconstitutional, and whether NI OSH has the

authority to change this rule at all. That's
mai nly what | was calling about. | strongly
di sagr ee. | feel that it should be (inaudible)

adhere to the original |aw that was enacted three
years ago.

DR. ZI EMER: Okay. Thank you, Gloria.

And there's one other gentleman?

UNI DENTI FI ED: Geor ge.

DR. MCKEEL: Yeah, this is Daniel MKeel.
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| ' m a physician and a pat hol ogi st who has been
advi sing and hel ping Denise Brock and the group
in St. Louis for the Mallincrodt chem cal

wor ker s.

My comment is, nunber one, to express
interest in this issue and to also comment as a -
- specifically as a pathol ogi st. It seens to ne
that the scientific basis for disallowi ng various
ki nds of cancers as possibly being caused by
radi ati on exposure is really terrifically
unsound, that it is very well known if you read a
book |i ke the Fajardo/ Anderson Radi ati on
Pat hol ogy book that came out two years ago, that
every bodily system can have radi ation-induced
cancer. So that's the first thing, to object to
the scientific basis for excluding cancer.

The other coment is that | have had actually
three or four years' experience with dealing with
the health related data of the Mallincrodt
wor kers, and to make this very short, just to say
that |'ve had extraordinary difficultly getting
from Depart ment of Energy through Freedom of
| nformati on Act requests any really usable
medi cal data on these patients, much |ess on

their -- including actually requests about their
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death certificate information.

So | would strongly support the idea for this
group, at l|east, that the special cohort
mechani sns are the way to go, because | doubt
seriously, unless some new evidence is
forthcom ng, that the doses that they really
received could be accurately reconstructed. And
we don't have time to go into that more, but |
just wanted to say that.

So I'"mvery interested. "Il keep tuned to
what's going on. And if there's any way | can
help, I'd certainly be happy to do that.

DR. ZI EMER: Thank you, doctor.

MS. NEWSOM  Excuse me, Dr. MKeel. Could
you spell your | ast nanme, please?

DR. MCKEEL: Yes. lt's MC-K-E-E-L, first
name i s Daniel.

MS. NEWSOM  Thank you.

DR. MCKEEL: Thank you.

DR. ZI EMER: Thank you.

Was t here anot her person?

UNI DENTI FI ED: Yes, this is George --

UNI DENTI FI ED: Yes, there is.

DR. ZI EMER: l"m sorry?

MR. BARRIE: This is George. l'ma sick
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wor ker .

DR. ZI EMER: George, did you give your | ast
name?

MR. BARRIE: Barrie, B-A-R-R-I-E.

And first of all, I'd like to thank the
Heal th and Human Services for listening to the
Board and public, and agree to extend the conmment
period from May 6, 2003.

The reason | aminterested in this rule is
that | have three precancerous conditions now. I
am not dead yet, okay. From what | understand,
the rules as they stand now say that NI OSH can
[imt the cancers in certain classes of workers
fromthe 22 | egislated by Congress. Am | correct
in my understanding that this means that myself,
a machinist from Rocky Flats who worked there
al nost ten years, who ingested plutonium and
americium could potentially be limted to, for
i nstance, just lung cancer? |If | devel op cancer
in my stomach, which | have chronic atrophic
gastritis which is directly related to a chem ca
or radiation ingestion per Merck's Manual, even
t hough that it is a covered cancer, that | m ght
not be conpensated?

That is beyond not being fair. That is
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idiotic. And I'd just like -- | just get all

t hi s anger com ng up. It's |ike, what do you
guys mean? Twenty-two cancers |egislated from
EEOI CPA for Special Exposure Cohort, | personally
think that there needs to be nore cancers and

di seases covered. Pl ease do not Iimt any class
to any specific cancer, because you know as well
as | do if you ingest any specific radiation it
m ght decide to go to your Kkidney, and then
decide to pick up and go to sone other organ or
some ot her part of your body.

And |'m experiencing that kind of thing. You
can't just say it's going to go there, because it
went to my kidneys, it went to my liver, and it
went -- apparently |I'm not supposed to have any
ki nd of lung burden, but yet |I'm on C-PAP, and
they can't explain it.

So pl ease, understand that we don't know
enough about radiation, and we probably never
wi Il know enough about radiation. And this is
strictly a personal thing, and you can't begin to
even |lie about something like this. And you need
to kind of have a little bit of trust in all of
t hese workers and survivors. We can't even come

up with something this outrageous and be a lie
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(i naudi bl e).

So please, treat us professionally. That's
all 1'"ve got to say. And I"'mreally sorry, but
l*"mjust -- |I'mgetting worse each day, and I
have all kinds of problenms with the joint spacing
in my bones. And it's just -- it's really bad.
It's a mess. And |I'mnot going to cry or give
you a pity-pot here, but | just want you to know
that it's not getting better for us. And I
appreci ate you dealing with it.

UNI DENTI FI ED: Where were you working when
you i ngested plutonium and ameri ci unf?

MR. BARRIE: Rocky Flats. And | have
document ati on, and | have some documentation, but
| " ve had other nasal smears taken from downdraft
tables that |I've worked on and they were
conveniently | ost.

And | just get really angry about all this
stuff. And | try and keep nmy conmposure, but when
| have a chance like this to speak my enotions
take over. And | want to apologize if they've
t aken over too much on you guys. | really like a
| ot of you people that have been working with us
like M. Silver and M. MIller, and would like to

say hi to everybody else that's on the phone.
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And pl ease understand my enotions, and that's
probably about all |'ve got to say.

UNI DENTI FI ED: How | ong did you work at Rocky

Fl at s?
MR. BARRIE: Alnost ten years. |'ve machined
alloys that | can't even discuss still. So

can't even get into anything nore.

DR. ZI EMER: Thank you, George, for those
comment s.

Now our thirty m nutes of public coment
peri od has now el apsed, and we're going to --

MR. BARRI E: l'"mreally sorry.

DR. ZIEMER: That's all right.

And we're going to move on to the Board's
di scussion at this time. As | indicated earlier,
if we conplete the Board's discussion before the
5:00 o'clock period, we will certainly allow
additional time for other public comments.

But it's important that the Board now has
sonme time to deliberate. Everybody is welcome to
listen in to the deliberations. These are public
del i berations. We simply ask nmembers of the
public to listen. This is not a tinme where we
have an interchange with the public, but you're

certainly welcome to listen to our own
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del i berations as we proceed.

Board menbers, | do want to ask you all, is
t here anyone on the Board that does not have the
Federal Register actual version rather than the
90- page version of the proposed rul emaki ng?
Because | would |like to operate now out of the
Federal Register version if we can. That should
al so be hel pful to any nmembers of the public who
have downl oaded it.

UNI DENTI FI ED: How many pages is that?

DR. ZI EMER: The Federal Register version is
maybe 14 or 15 pages.

UNI DENTI FI ED: (i naudi bl e)

MR. GIBSON: Dr. Ziemer, this is Mke. | do
not have that with nme.

DR. ZIEMER: Okay. Well, Mke, "Il try to
stick to dealing with section numbers and so on.
Actually | do have my other copy with me, so we
can go back and forth if we need to.

MS. MUNN: This is Wanda.

DR. ZI EMER: Yes, Wanda.

MS. MUNN: | have not -- | didn't downl oad
t he Federal Register --

DR. ZI EMER: Okay, so you're still working

of f the other version, then?
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MS. MUNN: "1l try while we're talking to go
to the --
DR. ZIEMER: Well, it may not be necessary.

"Il try to make sure that in each case we know
whi ch section and paragraph we're working on.

MS. MUNN: All right. | had just assumed
t hat we - -

DR. ZIEMER: At the end of the |ast nmeeting
we had gone up through Section 83.12, and it was
i ndicated to the Board that we would open our
del i berations with Section 83.13. That's in the
original sort of typewritten version that began
on page 79. In the Federal Register version that
section begins on page 11308 in the m ddle
colum. And the title of the section is, How
will NI OSH eval uate petitions, other than
petitions by claimnts covered under 83. 147

Does everybody have the section that we're
tal ki ng about ?

UNI DENTI FI ED: Yeah.

DR. MELIUS: Dr. Ziemer, this is Jim Melius.

Just a rem nder, Tony Andrade and | also did
prepare and circul ate something on the issue of
facility, which refers --

DR. ZIEMER: Right. And we will return to

NANCY LEE & ASSOCI ATES

41




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O »h W N B O © O N o 00 »h W N L O

t hose earlier sections. That actually was an
outgrowt h of the section on -- Section 83 --
well, it was the section on definitions actually,
definition of facility.

DR. MELI US: Ri ght .

DR. ZIEMER: And we will return to that.

This Section 83.13 had several issues that we
fl agged before.

One issue was nore of the rewording issue on
section -- let me get the right nunber here -- it
woul d be paragraph (a) -- no, |'m sorry,
paragraph (b), Arabic (1), Roman numeral (iii),
and | believe Wanda had a concern about the
wor di ng of that paragraph. It currently says:

“I'n general, access to personal dosimetry
data and area nonitoring data are not necessary
to estimate the max radi ati on doses.”

Wanda, that was --

MS. MUNN: | believe | provided all of you
with a suggested wording, more sinplistic
revision of wording. Did everyone get that or
not ?

DR. ZIEMER: Do you have that wording there,
Wanda?

MS. MUNN: Yes, | do.
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DR. ZIEMER: Could you read the wording for
the record, that you're proposing?

MS. MUNN: Yes. The suggested wordi ng was:

“In general, access to personal dosimetry and
area monitoring data is not a defining factor
t hat must be available in order to estimate the
maxi mum r adi ati on doses which could have been
incurred by any menmber of the class.”

UNI DENTI FI ED: (1 naudi bl e)

DR. ZIEMER: Do you want to read that once
again, then?

MS. MUNN:  Yes.

“In general, access to personal dosimetry and
area monitoring data is not a defining factor
t hat must be available in order to estimate the
maxi mum r adi ati on doses which could have been
incurred by any menmber of the class.”

DR. ZIEMER: And this is not intended to be a
change in the intent of the paragraph so much as
a change in how it's expressed.

MS. MUNN: It's intended to be clarifying
| anguage only.

DR. ZIEMER: Wth clarity.

Do any of the Board nmembers object to

recommendi ng that change in | anguage?
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[ No responses]

DR. ZI EMER: Okay. I f not, we'll consider
t hat agreeabl e.

Now t he other thing |I had flagged -- and this
is the itemthat we've heard a nunmber of comments
on -- is the very next paragraph, would be Roman
numeral (iv), that says:

“If NIOSH determ nes that it is not feasible
to estimate radi ati on doses with sufficient
accuracy, it will also determ ne whether such
finding is limted to radiation doses incurred at
certain tissue-specific cancer sites, and hence
l[imted to specific types of cancers.”

And | had sinply flagged that, that that was
an issue that the Board wi shed to discuss
further. We've heard some conments from menmbers
of the public on this. W've heard sone comments
from NIOSH staff on the thinking behind this.

And it has to do with whether or not if you can
denonstrate, even though there may be unknown
doses, if you can denmonstrate that in fact
certain organs were not actually exposed, then
woul d you then allow cancers to be included if
you could show that particular organ was not

exposed, even in the cases where the dose to
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ot her organs were unknown? And | would like to
sort of open this for general discussion, if
Board menbers have any questions on this.

MR. GIBSON: Dr. Zienmer, this is Mke G bson

DR. ZI EMER: Yeah, M ke.

MR. Gl BSON: | have one example |I'd like to
give to you

The biokinetic models for tritium exposure is
known. However, folks that have worked around
tritium systens and tritium | abs, taken apart
pi pes, fixing that, tritium can actually adhere
itself to the rust in the pipes, and then it
beconmes enbedded in that rust. And when that
pi pe is cut out or taken out, it can become an
airborne particulate that is |odged in the |lung
as an ingestion rather than an absorption in the
skin. And that metal is insoluble, so therefore
that tritiumsits and radiates the lung tissue
rat her than followi ng the biokinetic model that
tritium would have by skin absorption.

So there's probably different processes with
different isotopes that once things happen
t hroughout the years, how can we really know t hat
it was going to be (inaudible) specific organ or

part of the body?
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DR. ZI EMER: | don't know whet her you're
asking that as a rhetorical question, Mke, or if
you' re asking someone to comment on it
specifically.

Obvi ously the people who attenpt the dose
reconstruction would initially have to determ ne
whet her or not in such cases the tritiumin fact
continued to stay with the metal in the body or
whether it didn't. Tritiumnormally would be
consi dered a whol e body -- distributed whole
body, and therefore all organs would be subject
toit. And so you'd inmmediately have your |i st
of 22 right away, unless you could somehow show
that there's no way it could have detached
itself.

MR. GIBSON: Well, Mound's had quite a
hi story of this, not only from certain projects
(i naudi bl e) were classified where they actually
used tritium and enbedded it in certain netals.
But just from naturally-occurring rust, people
were never nmonitored for that. So you have not
only the insoluble metal dosing the lung for
however | ong you have the toxicity of whatever
type of metal the pipe may have been nmade of.

DR. ZIEMER: Right, right. Well, "Il just
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comment without |ooking at this closely, but --
and of course tritiumis known to adhere to
metals, but there are virtually no cases where it
doesn't exchange with surroundi ng water

mol ecul es. So one would expect that that would
end up with a whole body exposure in any event.
So it would be hard for me to see in that case
where you woul d end up excluding any organs. But
that's just sort of top of the hat. | think one
woul d have to take specific cases and analyze

t hem

As | thought about this -- and let me just --
we can think about certain exanmples, and my guess
is in most cases you're not going to have -- it
woul d be very hard to find a condition where you
had conmpl ete restriction.

But as an exanple, suppose you were able to
show that there was a class of workers who did x-
ray diffraction work -- a commonly used
anal ytical tool, by the way -- and the x-rays
from x-ray diffraction units are of such | ow
energy that you sinply can't physically irradiate
any of the deep organs. You can irradiate the
skin and the |l ense of the eye. You sinply --

it's physically not possible to deliver dose to
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any deep organs. So | asked nyself, well, what
woul d you do if you had a class of workers in
t hat category? |In other words, would you say,

wel |, okay, let's certainly consider skin
cancers, but if it's not possible to deliver dose
to, say, the spleen by this mechanism then why
woul d you include it?

| just ask that rhetorically. And the thing
is, you can think of a |ot of special cases. You
m ght think of cases where maybe extremities only
wer e exposed. You don't know what the exposure
is, but you knew that there was sonme kind of a
[imt on what was done. That's the scientific
guestion. I think the sort of political question
and the history of the rulemaking -- or not the
rul emaki ng, but the legislation, is kind of a
di fferent issue.

But technically speaking, it seens |like one
could conjure up cases where it m ght not be
possible in a -- | mean, | sort of |look at it
t his way. In any event, you -- not all exposures
deliver dose to all organs, nunber one. And
number two, you may not know the dose with
certainty to sonme set of organs, but you still

can't defy the laws of nature in terms of what
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organs could be exposed in a particular case if
you knew somet hi ng about either the nuclide or
the nature of the exposure, even if you didn't
know t he total dose.

So I"mjust kind of throwing out ideas here
so that | can stimulate your thinking. I want
you to conme back against me on this and chall enge
it.

DR. MELI US: Okay. lt's Jim Melius.

DR. ZI EMER: Yeah, Jim

DR. MELI US: | guess nmy problemwith it is I
can think of those exanples, but when | think of
(i naudi bl e) al so exanmpl es where we could be able
to estimate the dose.

DR. ZI EMER: Maybe, maybe not.

DR. MELIUS: Well, | just find it hard to
come up with the exanmpl e where (inaudi ble) not
going to be able to estimate the dose, especially
given the criteria that they (inaudible) here.
And then we would want to somehow (i naudible) so
t hey would be able to have enough information to
l[imt the organ systens affected in sonme way,
whet her it be by exposure or some other factor.

And what | worry about is if we try to --

because we're trying to go through, we're going
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to have a |list of whatever, 20-sone cancers to go
t hrough, and we're going to have to try to figure
out which ones are maybe affected or not in a
situation where we're not going to have enough
information or we have very little information
about the exposure. And | wonder how we're going
to --

DR. ZIEMER: Well, in those cases the |ess
you have the nore organs you'd have to include.
| think that gets nmore |like the uncertainty
issues in the regul ar cases. | just think about
things |like, for exanple, there's a limt to how
much, if you were tal king about inhaling
something like uranium there's a limt to how
much mass you can actually put in the lungs. So
you coul d, yeah, get an upper Iimt in one sense
for a lung dose, and could say, okay, how nuch of
this material, if you could physically get this
much into the lungs, what would the dose to other
organs be? | mean, you can do that exercise.

DR. MELIUS: But then why couldn't you al so

calculate a maxi mum dose in that situation?

DR. ZIEMER: Well, you could only in the
sense that it would be -- it m ght be an
out |l andi sh dose, and it would be -- you wouldn't
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know whet her it was somet hing between, let's say
-- 1 don't know, |I'd have to pick out a nunber --
but between zero and sone outlandish figure. So
yeah, in that sense you m ght be able to

(i naudi ble) it.

But is that a dose reconstruction? You would
certainly pay off for a lung cancer. The
guestion is, would you for other organs if you
could show that even in that worse case you
couldn't deliver doses to the other cancers
(sic). You're saying that that wouldn't be a
Speci al Exposure Cohort, then?

DR. MELIUS: Yeah, that you' ve been through a

maxi mum dose in that situati on.

DR. ZI EMER: | see.
DR. MELIUS: And | think the -- at | east
(i naudi ble) -- and |I actually think we should go

back and di scuss that, because | have sone
(i naudi bl e) how they define that.

But assumi ng we were using that definition,
(i naudi bl e) think that situations where we're not
going to be able to define a maxi mum dose are
going to be situations we're going to have so
little information that (inaudible) about a

source or sources of exposure or how people
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worked in there, whatever, that there will be so
little information that |I don't see how we could
t hen have, would then have enough information to
be able to |limt organ systens involved. But
whet her it be due to an exposure possibility

i ssue or sonme other plausibility issue here that
(i naudi bl e) then they could cal cul ate which
cancers would be, could be included and which
shoul dn't.

And | guess | worry that we end up maki ng
either very arbitrary decisions about what gets
included or not included without any basis for
doi ng that, any way, any sort of rational basis
for maki ng that cutoff.

DR. ROESSLER: This is Roessler.

Just to kind of continue this and expand on
t he not defying laws of nature, | think, Jim
that there are sone fairly clear-cut ways of
doi ng this.

And one of the examples that | think came up
early on in our discussions was to |ook at the
organ that's being considered to be in a class or
not. And if you | ook at that organ and you say
what ki nd of a dose would it take, and you have

to go back to the compensabl e definition, what
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kind of a dose would it take to make that organ

conpensabl e? Then if you -- let's say it's the

t hyroid, and the particular case |I think that was
used was plutonium 238 to the thyroid. Then if
you go back and you say, well, what kind of a
dose would it have taken to the lung? W don't
know t he dose, we can't reconstruct it. \hat
kind of a dose would it take to the lung in that
situation?

And | come up, by running some nunbers and
usi ng dose coefficients, | come up with sonmething
like 5,000 rems to the lung. Well, that defies
the laws of nature. In order to have that kind
of a big, that big a dose to the lung, the person
woul d not have lived through it. So there's some
pretty clear-cut things that | think could be

done.

MR. GRI FFON: This is Mark Griffon.

| think, Gen -- just to pick up on Gen's
point -- | think you just made a very interesting
point. You're basically saying that they are

using IREP in this thing, or that it is the
underlying principle --

DR. ROESSLER: Not really, no.

MR. GRI FFON: Because | agree -- huh?
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DR. ROESSLER: Not really | REP, but -- well,
using the conpensabl e definition, and then using
the -- some basic science to --

MR. GRI FFON: Well, I mean if you go back to
page 13, the question | have from the preanble.
And this is the old version -- |I'msorry, page 15
in the old version. The preamble discusses --

DR. ZI EMER: It's the section called Accuracy
of Dose Reconstruction under Summary of Public
Comments, Roman nuneral 111, ItemB. |Is that the
section? That's page 13 in the old version.

MR. GRI FFON: l"m sorry, it's actually page
15.

DR. ZI EMER: Okay.

MR. GRIFFON: So it's under the same section,
Accuracy of Dose Reconstructi on.

DR. ZI EMER: Ri ght .

MR. GRI FFON: Yeah, over on page 15, in the
par agraph starting --

DR. ZI EMER: In the Federal Register version

it's -- 1"1l pull it out here for the benefit of
t hose using the Federal Register version -- it's
page 11296, | believe, under Accuracy of Dose

Reconstruction. And it's the paragraph that

starts out, “The Health Physics Society?”
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MR. GRI FFON: Ri ght. And about hal fway down
t hat paragraph they tal k about radon progeny or
uranium only concentrate or -- and significantly
i rradiate.

And | think Gen is getting at that definition
of “significantly.” |Is that triggered by
conpensable, which |I see as just a back door way
to get IREP in this thing? But that's ny
opinion. So | guess that's a question to NI OSH:
What do they nmean by “significant”? What is a
significant dose?

| agree with what Gen said and with what Jim
Net on has told us earlier, that you get an
exposure to the lung from uranium the
predom nant organ m ght be the lung, but other
organs will get sonme dose. Then at what |evel is
this cutoff of significance? 1s it based on the,
more |likely than not, under the |IREP POC nmodel ?
Or are they using some other metric to determ ne
significance there? | guess that's what's not
clear within this new structure, to me anyway.

DR. ROESSLER: An incident | gave as an
exanple is one exanple that | tried to think
t hrough as to where this would apply. And I

guess, too, | would like sonme clarification on

NANCY LEE & ASSOCI ATES

55




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O »h W N B O © O N o 00 »h W N L O

some of the wording here and how the process
actually woul d work. I's what |'m saying a
reasonabl e scientific process? | think it is,
but 1'd like to hear nore from NIOSH on this.
MR. GRI FFON: And the question with Paul,

with -- this is Mark Griffon again, |'m sorry.
Paul , with your exanple, | just -- |I'm

sitting here wondering nyself -- and I'I1l just

throw it out since we're discussing it -- but |

wonder if in your x-ray diffraction exanple if
you knew the individual's exposure, how is that
currently handled in the | REP nodel? And are all
organs at | east considered to have sonme potenti al
probability? | don't know the answer --

DR. ZIEMER: Well, | think in the current
| REP nodel the energy is plugged in --

MR. GRI FFON: Ri ght .

DR. ZIEMER: And Jim would have to help nme
here, but once you plug the energy in you
cal cul ate doses to the individual organs, nuch
i ke you would do for a beta emtter.

MR. GRI FFON: Ri ght, | guess my question --

DR. ZI EMER: If it's a deep-lying organ,

you're not going to find -- you know, let's say -
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MR. GRI FFON: So are those probability curves
zero? That's nmy question on those.

DR. ZI EMER: Yeah.

MR. GRI FFON: | guess they would be, but |I'm
not sure. | haven't done that exercise in |IREP.
But | think we'd want to certainly be consistent
with that.

MR. ELLIOTT: Dr. Ziemer?

DR. ZI EMER: Yeah.

MR. ELLIOTT: This is Larry Elliott.

DR. ZI EMER: Yeah, Larry.

MR. ELLIOTT: Let me react a little bit here.

First of all, I want to rem nd you all that a
comment period is a time for the Departnment to
listen to comments fromthe public --

DR. ZIEMER: Right. This is not a final
rule.

MR. ELLIOTT: -- and the Advisory Board.
You're right, it's not a final rule.

And it's not a time for the Department or the
staff here at NIOSH to interpret this pending
rule or debate the meaning of the rule with
members of the public or the Board. I n our
listening role we do not want to engage in any

type of conmmunication that any individual or
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group may feel (inaudible) represents or serves
to m srepresent the Department's offering of
interpretations of the rule.

Therefore, we're going to continue to limt
ourselves to directing you to pertinent parts of
t he proposed rule or to the statute for your
di scussion where we think it m ght provide
clarity. We've very interested in hearing the
comments fromthe Board and the public, and we
encourage everyone to provide those witten
comments to the regul atory docket as indicated in
t he proposed rul emaki ng.

Let me just say this, too. Each dose
reconstruction that we do considers the type of
radi ati on exposure and the type of cancer that
t he enpl oyee contracted. It is also true, as in
exanpl es we've presented to the Board, the
feasibility of a dose reconstruction can depend
upon the type of radiation exposure and the type
of cancer the enployee contracted. The dose
reconstruction for an enpl oyee with colon cancer
and unquantified radon exposure may be perfectly
feasible, while it m ght be inpossible for a
coworker with lung cancer.

The statute requires a determ nation that the
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dose reconstruction is not feasible for HHS to
add a class to the SEC. This Notice of Proposed
Rul emaki ng proposes that the proposed cl ass not
include persons for whom a dose reconstruction
can be done.

| think Jims got something else he wanted to
follow up with on that.

MR. NETON: Well, | think I was just going to
add that when we approach a dose reconstruction
we apply the efficiency process that is outlined
in 42 CFR 82. In doing so, we conmplete the dose
reconstruction as far as we need so that Labor
coul d make an unambi guous deci si on regarding
conpensability. Now if that would be a
maxi m zi ng assunption that would be an
unreasonable -- a reasonabl e exposure given the
circumstances of the person's work environnment,
we could do that and conmplete the dose
reconstruction again by applying the efficiency
process.

So the answer is not all organs are
irradi ated (inaudible), so when a certain organ
is irradiated -- certain cancer types in certain
organs, we can make certain very -- a broad

(i naudi bl e) assunptions by applying the
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efficiency process to conmplete the dose
reconstruction. That's the way it worKks.

MR. ELLIOTT: As well, pointing back to
| anguage in the NPRM, we used the phrase “my.”
We may, where appropriate, because of the ability
to do dose reconstructions for certain cancers,
we may define a class. Because we -- the statute
also requires us to do dose reconstructions where
feasi bl e.

Thank you.

DR. ZI EMER: Okay.

Ot her Board comment s?

DR. ROESSLER: Paul, this is Gen Roessler.

| have a question that came up while Larry
was tal king. There's a certain coment period,
and the period has been extended. At the end of
that time does the Board deliberate again, then
being able to take into consideration public
comments or anything else that m ght come up?

DR. ZIEMER: No. The process is the public
comment period is really for the benefit of the
Agency, which is going through rul emaki ng.

MR. ELLI OTT: Dr. Ziemer, if | may?

DR. ZI EMER: Yeah.

MR. ELLIOTT: This is Larry Elliott.
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Yes, just for everybody on the call that may
not have been nmade aware of this, at the Board
meeting on March 7th the Board reconmended t hat
t he comment period for the second Notice of
Proposed Rul emaki ng for the Special Exposure
Cohort be extended to 15 days, for a total of 45
days of public coment. The Board indicated that
it also wanted to ensure that both the Board and
t he public had adequate tinme to review and
comment on its proposal, especially in Iight of
significant changes that the first public coment
produced.

The Departnment has agreed with the Board's
recommendati on that a | onger conmment period is
desirabl e and has decided to provide an
additional 30 days of comment, making the public
comment period 60 days. And that deadline is now
set for Tuesday, May 6th.

And you're quite right, the process is that
at that point on that day the public conmment
period will close, and then the next step will be
for us to review, evaluate, consider, and address
t hose coments towards pronulgating a final rule.
So the Board must conplete its business by the

6t h.
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DR. ZIEMER: MWhich is basically just over a
mont h away.

Now obvi ously you can take into consideration
public comment that you've already heard. There
may be additional ones that are submtted in
writing and which would then appear in the record
and so on. But in one respect the Board's
comments are another set of comnments that is
consi dered by the Agency as well as the public
coment s. But it's technically not our job to --
we don't respond directly to public coments.
That's the Agency's process, where they take
t hose into consideration in going to the final
rule, as they take our coments into
consi deration.

And at this point -- well, let me tell you
that |'ve sort of -- I've kept tabs as we've
proceeded here, and actually have drafted based
on things we've already reviewed, our coments up
to this point. And what | do need to determ ne,
what we need to determ ne, is what our coments
will be on this section or on this particular
i ssue.

The Board can make general conmments. They

can raise concerns. They can reconmend specific
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wordi ng. There's a whole variety of directions
t hat we can go. \Whatever we reconmmend is
somet hi ng we need to agree on as a Board. It may
be hel pful to, as we discuss this here, to get
sonme idea of your individual views on this issue
in terms of your confort |evel on how NI OSH has
delineated this in the proposed rul emaki ng, your
di scomfort level if that's nmore appropriate, or
any alternatives.

DR. MELIUS: This is Jim Melius. | guess
"Il start things off.

| guess my disconfort level is very high with
two sections of this. One is how well NI OSH has
delineated this whole issue of sufficient
accuracy of dose reconstruction and the
parameters they placed on that. And then
secondly, | think flows out of that, is really
the lack of delineation on this issue of specific
cancer sites.

And | think | can see fromthe public coment
period this time and last time, that's raised a
| ot of -- a |lot of people are upset about that.
But even aside fromthat, | just find it very
hard to foll ow what they're doing and seeing how

that is justified. | can see it in some sense in
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a theoretical sense, but then when | (inaudible)
back to a practical applied sense | see no limts
on how NI OSH may choose to apply this, and how
t he Board can get involved in trying to make
judgnents on -- in reviewing NIOSH s application
and maki ng recommendati ons on which cancers
shoul d incl ude.

And I'mjust -- | just don't think the rule
in these two sections as currently drafted is
wor kabl e (i naudi bl e) NI OSH as well as
recommendati ons on how to inprove that.

DR. ZIEMER: As far as process is concerned,
if things proceeded as outlined here, as | would
understand it, if a proposed class was defined --

and let's say the proposed class was defined in

terms of facility and a time period and so on,

and let's say some subset of cancers in the main
list -- that proposed class would have to come to
t he Board under this process.

DR. MELIUS: Correct, and then the Board
woul d have to make a reconmmendati on. Presumably
NI OSH woul d recomend that certain cancers be
covered (i naudible).

DR. ZIEMER: Right. And | would presume that

in such a case the Board would be | ooking for
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some kind of justification for this Iimtation
that we're focusing on, and would have the
opportunity to say that doesn't make sense
scientifically or whatever.

DR. MELIUS: Yeah. But ny concern, Paul, and
this is that we don't -- | don't even know how - -
we don't even have the parameters to make that
judgnment and to do it in a consistent and non-
arbitrary fashion. This is so -- these rules are
so general that -- | keep going back to this
case-by-case issue.

And | think the same thing applies when we
are reviewi ng dose reconstructions, whether there
was enough information to reconstruct the dose
with sufficient accuracy. That rule is so vague,
so general, that | think it would be very
arbitrary as to -- again, we're going to be in a
position of having to review at | east some of
those, that it's going to be very difficult to
again draw the |ine.

And |I'm (inaudi ble) very disappointed that
NI OSH hasn't made nore of an effort to define
this better, to explain this better to us and to
t he general public.

DR. ZI EMER: Okay, other coments?
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MR. GRI FFON: Yeah, this is Mark Griffon.

DR. ZI EMER: MarKk.

MR. GRI FFON: Yeah, | also think -- |I'm
t hi nki ng about our role on the Board and these
cases com ng back to us. And the question comes,
in my mnd, again comes up that how was the
determ nati on made? Whether it's right or wrong,
set aside for a second whether it's right or
wrong to limt the list of cancers. But if a
determ nati on was made for one particul ar SEC
class to limt their (inaudible) only two cancers
or whatever, how was it made that -- how was the
determ nati on made that the other ones did not
receive significant dose, whatever? What was the
cutoff, what was the rationale used to make that
determ nation?

' m not sure -- you know, |'ve been saying,
well, this significant stuff is only in the
preanble. That's correct, but | just don't think
that's clearly delineated in the rule itself.

And again, we're going to be put on the spot to
agree with that decision or disagree with that
decision. So |I think some clearer guidance up
front in the rule is needed, so everybody has

something to turn back to on that.
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DR. ZI EMER: lt*'S a little difficult in the
absence of a specific group of cases to actually
del i neate anything other than the process, |
guess, at this point. Is that not correct?

| assume in the process that there would have
to be something that convinced first NI OSH staff
and then the Board that in fact that made sense,
that it somehow made sense in a particul ar case
or cases that would say, yeah, it nakes sense
t hat these particular cancers aren't included
because somet hi ng about either the nature of the
nucl i des involved or the process involved that
t hose particul ar organs could not in any case
have been exposed.

And again, it seens to me the nore
uncertainty there is in that, then the nore
likely it is you would have to include organs
rat her than exclude them

DR. MELIUS: But how do we define that
uncertainty, is the --

UNI DENTI FI ED: That's the questi on.

DR. MELIUS: This is the problem | have, when
you can't see --

DR. ZI EMER: ' m asking if you can do that a

priori. | don't know the answer to that.
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DR. MELIUS: ©Oh, | know you don't. |I'mjust
saying that's the issue.

We all go back, kind of go back to the
science of it and sort of the |IREP approach and
what we've constructed for when we are going to
do dose reconstruction, and we know how difficult
and how much uncertainty there is with that. W
have a system that factors in that uncertainty.

Now we're in a situation where we can't do
even (inaudible) a maxi mnum dose, and then now
we're trying to then make sonme (inaudible) on
ei ther on exposure or odds of exposure or organs
t hat are (i naudible). | guess (inaudible) I
think that has to be nuch nore carefully
del i neated before it would really be something I
could see being sonmething that would be workabl e.

MS. NEWSOM  Excuse me, was that Dr. Melius?

DR. MELIUS: Yes, it is. ' m sorry.

MS. NEWSOM  Thank you.

DR. ZI EMER: | suppose -- I'"'mtrying to think
here in ternms of the nature of the coments the
Board can make on this, and we have a m x of
backgrounds on the Board al so.

But it seenms to nme that we m ght be able to

construct something that indicates that we
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recognize that in principle scientifically such
situations m ght exist, that in practice we see
some practical difficulties in actually doing
what is proposed, and therefore may have some
guestions on the extent to which this selectivity

i ssue can actually be carried out.

Again, I'mtrying to help us think about what
we can say that raises -- to some extent this
i ssue needs to be fl agged. It already has been
flagged to the Agency by the public. | think

there is some on the Board that feel that
scientifically or at least in principle you can
argue that it doesn't nmake sense, that in
practice it may be very difficult to actually
carry it out, and therefore is it of practical
val ue.

MR. GRI FFON: There's one other thing to
remember in this, Paul -- this is Mark Griffon,
' m sorry -- one other thing to remenber, and
that is that in order to get to this specific
cancer side of the equation, and | guess it just
ties back into the sufficient accuracy question,
the first hurdle says that we can't determ ne
dose.

Then if |, for a second, if | accept the
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logic that if we know the source term and a
reasonabl e anmpbunt about the processes, then we
can in some way establish a maxi mum dose. That,
in the current | anguage, that nmeets the
definition of sufficiently accurate. So you're
already admtting, if they get past that hurdle,
you're already saying we don't even have
sufficient informati on about the source term et
cetera. And this is my circular argument here,
t hat then you're going to try to limt organs
when you' ve already said we can't even establish
a maxi mum

And under these guidelines, again, |'m not
sure -- |I'mnot saying that | agree with this
principle, but under these guidelines it says we
can use maybe as little as source term
information and processing information to be
sufficiently accurate with a maxi mum esti mat e.
If we can't even get to that hurdle, then you're
sayi ng but we know enough about the source term
that we're sure it's only this isotope, or it's

only -- they were only involved in x-ray

diffracti on exposure, so therefore we're going to

limt the |ist.

| guess that's the other side of this, is
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that -- that we need to consider.

DR. ZI EMER: Yeah. | can think at |east in
principle that there m ght be cases where you
know sonmething is present, that it's this and
only this nuclide or these and only these
nucl i des. But perhaps the anmpounts are unknown,
or there's somet hing unknown about the process or
the configuration or where people were, all of
t hose uncertainties.

Now we know that certain kinds of dose
reconstruction, at least limting one, m ght be
done even in those cases where we said yeah,
there is no nore than one mcrocurie of this

stuff present in this whole site or sonething.

That's one thing. But if the amount -- if the
information -- there's got to be sone
information. That is, we've got -- you sort of

have to know that there was somet hing there,
right?

MR. GRI FFON: Yes. Well, |I'mjust going by
the definition presented in the text in the
proposed rule for a second, you know, where they
say that's sufficiently accurate. And I'm
| ooking for it now.

DR. MELI US: This is Jim Melius.
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One of the -- two things | want to bring up.
One is one of the practical issues that bothers
me is that if when we're (inaudible) can't even
estimate a maxi num dose, how well do we really
know that there's a limted source, that there's
only one source? And |I think the situation with
Paducah and so forth with the plutonium and so
forth, which whatever reasons wasn't recogni zed
or acknow edged for a period of time, that there
coul d be other things present there, and that
changes this whol e situation.

But to the other exanple |I'd use, though,
woul d be what if we had sufficient accuracy for a
dose reconstruction to find differently and it
was somet hi ng other than a maxi mal dose, it was
sonmet hing, certain amount of dose records being

avail abl e or coworker data or area sanpling,

sonmet hing | ess general. So we'd have Speci al
Exposure Cohorts where there would be -- you
woul d not have -- would not be able to do their

dose reconstruction under that scenario, but we
m ght be able to do their maxi mal dose.

In that case then we'd have something to work
off of to maybe | ook at sone limtations of which

cancer sites would be invol ved. At | east we'd
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have a little bit nmore certainty that we -- in
terms of what we would be dealing with. Now of
course, we'd want to define what we meant by
being able to do a maxi mal dose, and so forth and
so on. But to me that would give us an entree
into maki ng some of these determ nations.

| just worry --

DR. ZIEMER: You're saying suppose you could
reconstruct to the point where you said there was
a maxi mal dose, that it met the probability of
causation criteria for conpensation?

DR. MELI US: Yeah.

DR. ZI EMER: And you assign that to
everybody?

DR. MELI US: Yeah.

DR. ZI EMER: But that's a dose
reconstruction, | believe --

DR. MELI US: ' m al so saying what if the
definition of dose reconstruction was different?
| guess what worries nme is we've made -- by using
t he maxi mal dose as the test of sufficient
accuracy for a dose reconstruction, what is |eft
that allows us to make any sort of specification
of a cancer site? | just find it very hard to

come up with practical exanples that that would
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apply.

Now if we were in a situation where
suf ficient accuracy for dose reconstructi
- has other parameters on it such as area
exposure, whatever, but would not -- but
will you still be able to do a maxi mal do
maxed estimate of maxi mal dose, then at |
there's a nunber to work off of and so fo
something to apply. But here, in a pract
way, we're going to be -- a |ot of guessi
involved. And I find it hard to conme up
practical exanpl es.

DR. ZI EMER: Okay.

Ot hers on the Board have comments?

on was -

t hen
se, a
east
rth,

i cal
ng

wi th

DR. ANDRADE: Yeah, Paul, this is Tony

Andr ade.
DR. ZI EMER: Tony.

DR. ANDRADE: It appears that we've reached

an i nmpasse here to at | east a couple of i

tenms.

One, let me take the trivial one first, and

that is the way the lawis witten -- not
the proposed rule is witten with respect
particul ar paragraph. That's 83 -- what
147

DR. ZI EMER: Thirteen.
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DR. ANDRADE: Thirteen, Roman nunmeral (iv).
We need a little bit nore clarity for the public
as well as ourselves to understand that this may
be a way to -- and | believe either help define a
group, or alternatively to discredit whether or
not a (inaudible) whether a group really should
exist for a certain situation. So |I think there
needs to be some writing in there that provides
further clarity. But like | said, this is the
| east of the two ideas that | have. That's one.

But number two is the follow ng. | think
that we can all sit here and think of an infinity
of potential situations or, for exanple, of what
m ght metastasize from one site to another,
whet her or not it was caused by internal or
external exposure. And | really believe that it
may be that this -- what we should really -- the
way we should handle this is that if ever NI OSH
has to invoke the potential use of | ooking at
specific cancer sites, that those cases be
presented to the Board. | can -- for our advice,
for our comment, so that they can go forward with
t hese.

Practically speaking | agree with you, Paul,

in that I don't think that we're going to see a
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| ot of these cases. But there -- |I'm sure that
we will see some. And | can think of my own
exanpl e, you ingest plutonium or anmericium it

goes to the liver first, and over the course of

your lifetime it goes, it starts to transform out
into your bone. So you can't just |ook at liver
cancer. You're going to have to | ook at bone

cancer and perhaps others that metastasize from
t hese.

So what |1'm saying is that to go around this
i mpasse, at |east for now, | would propose that
somewhere in the rule, the proposed rule, that we
very clearly specify that if this is ever
i nvoked, that this immediately goes to the Board
for review. And | think there's val ue added
t here. | think there will be due diligence in
review of the cases and sending them back to
NI OSH for a relook in case there are people that
woul d sit on the Board that have legiti mate and
strong concerns about the possibility that
specific cancer sites may very well have effected
t he cancer to another site.

DR. ZI EMER: Okay, thanks, Tony.

| would like to point out that under the

provisions of Section 83.15 the Board in fact has

NANCY LEE & ASSOCI ATES

76




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O »h W N B O © O N o 00 »h W N L O

to consider all petitions to the Special Exposure
Cohort. So are you suggesting somet hing other

t han the process that's already here? It says
the Board will consider the petition and the

NI OSH eval uation, and then the Board may obtain
addi tional information not addressed in the
petition.

DR. ANDRADE: No, not really, Paul. What |I'm
trying to do is say that | really think that the
wor di ng should be there that goes above and
beyond what is said for just any petition; that
in particular with this very controversia
situation that, nunber one, we're not elimnating
| ooki ng at any of the 22 cancers, that we
emphasi ze that, and that we al so enphasi ze the
fact that if this is invoked that this wil
receive --

DR. ZI EMER: Receive added attention in some
way .

DR. ANDRADE: Added attention by the Board.

DR. ZIEMER: Are you suggesting something
along the lines where in any cases where the

Speci al Exposure Cohort is |limted to, let's say,
| ess than all of the cancers on the list that the

NI OSH staff would have to have specific
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justification for excluding of any cancers?

DR. ANDRADE: Absol utely.

DR. ZI EMER: How do others of you feel about
t hat kind of an approach?

MR. PRESLEY: Bob Presley. | agree with
t hat .

MR. GIBSON: This is M ke G bson.

| guess |'m just kind of concerned that, and
based on hearing sonme of the public coments,
does NI OSH have this |legal authority to take this
interpretation based upon what was presented in
the | egislation?

|, personally as a Board member, don't know
that | would feel confortable even entertaining
| ooki ng at something that NI OSH has come up with
that may be -- that may in fact not be with the
spirit and intent of the law, any kind of comment
or debate on a petition that NI OSH has come up
with a recommendation or a denial on. So | would
be nore confortable if NI OSH had Congressional
approval to keep this section in here, if that
was truly the intent of Congress.

MR. ESPINOSA: This is Richard Espinosa.

| agree with exactly what M ke's sayi ng. | f

we're going to limt the 22 cancers, | totally
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believe it's unfair and it's not the intent of
Congr ess.

MS. MUNN: This is Wanda.

DR. ZI EMER: Okay, Wanda.

MS. MUNN: I, in the first place, cannot
conceive in my own mnd the wording that would

get around this problem adequately. May be in

there, but | don't know what it is.
And secondly, perhaps |I'm m ssing a key point
here. | do not understand either the public

concern or what other people are tal king about
when they talk about limting the nunber of
cancers, reducing the number of cancers that are
covered by the | aw. | don't see that this is
what this section does at all.

It appears to me that what this section is
doing is tal king about how one can approach the
i ssues that are before us with respect to Speci al
Exposure Cohorts. And | don't see that that's
reduci ng the specified cancers, and the specified
cancers are there for a reason. There is a
scientific (inaudible).

So | amat a loss. | have not heard anyone
suggest that they could provide wording that

woul d clarify the intent that the individual has
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in mnd for what this ought to say, other than
what it does in fact say. | don't see that it's
giving NI OSH undue authority over and above what
the law has (inaudible). And | certainly can't
guess what the Congressional intent is, having in
t he back of my m nd what that sense of Congress'
statement included, which was completely
erroneous and not factual.

| guess | think we may have a situation where
we can't neet everyone's desire to be specific
enough and broad enough at the same time to cover
what the issue is here.

DR. ZIEMER: Well, obviously there is a
concern that we -- regardless of the extent to
whi ch one does or does not agree with how the | aw
was generated, it does exist. And | just want to
suggest that how we understand that |aw may not
be completely clear cut.

' mreading fromthe section on Speci al
Exposure Cohort, where the criteria is, one,
“it's not feasible to estimate with sufficient
accuracy the radiation dose to the class
(i naudible).” This is in the law. They use the
words “with sufficient accuracy.” And then two,

“there's a reasonable |ikelihood that such
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radi ati on dose may have endangered the health of
the menbers of the class.” And that's the way
the | aw reads.

Now t he issue of |ikelihood that it
endangered the health, when | | ook at that from a

scientific point of view | have to first ask

myself -- and we're tal king about cancers here,
and all of them are potentially included -- but
if it's a specific cancer | have to say to
myself, is there a |likelihood that radiation

endangered that person's health or the people in
this class by delivering dose to the organs of
concern? | mean, | can read that in the | aw.

So to the extent that the |law says that you
have to sort of make that determ nation, one can
argue this approach. I'"'mtrying to be a devil's
advocate on this side now. But all I'"m saying is
| don't think it's conpletely obvious that the
| aw says that any of the 22 cancers applies in
every exposure situation, because that does not
meet the test of reasonable I|ikelihood that the
heal t h was endangered if you have a particul ar
case where you simply couldn't get -- again,

t heoretically -- couldn't with either the

exposure scenario conditions or nuclides or
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radi ati on source have delivered exposure to a
particul ar organ.

But in the absence of specific cases it's
very hard to come to grips with that notion.
That's part of the struggle here. And | think it
woul d be possible to include statements that
indi cated that some Board members have concerns
about the appropriateness and so on. | know this
is an issue that's kind of at the heart of many
of the things here. It certainly is in the
public, it's a very crucial issue, and |I think we
have to be cognizant of that. W are also
charged by law to do certain things as a Board.

MR. GIBSON: This is M ke G bson again.

DR. ZI EMER: Yeah, M ke.

MR. Gl BSON: | guess just ny point is the
daily records are so i nadequate. W've had a | ot
of discussion about source term and maybe DOE's
records are not adequate that that was the only
source term there could have been other isotopes
m xed in or whatever else. But just in reading
the certificate we got from President Bush, it
says it's our duty to fulfill the duties of the
[ aw.

DR. ZI EMER: Yeah.
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MR. GIBSON: And if so, if we have such
vari ed opinion, what's the objection to, whether
it's NIOSH or the Board, going back to Congress
and asking them what their intent was? | nean,
we all have our own interpretation of the |aw,
but I don't know that that's our right. | think
we should get it clarified by the fol ks that have
the authority to inplenment this |egislation.

DR. ZI EMER: | don't know if anybody can
speak to that question, M ke, and at this point
' m not sure we can sinmply say to the Secretary,
take this back to Congress.

MR. ESPINOSA: This is Richard Espinosa.

What's preventing us from doing that, Paul?

DR. ZIEMER: | don't know. | don't know the
answer to that.

DR. MELIUS: This is Jim Melius.

| certainly think we can put in a coment to
the effect that given what we've heard fromthe
public that this is, as well as members, sone
menbers of the Board or whatever, that there is a
concern about this and whether this
interpretation is appropriate given the basic
background | egi sl ation, and that's an appropriate

way of conmunicating that. Unl ess NI OSH or HHS
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provides us with some other information, which
it's my understanding is they (inaudible) not
during the coment period.

MS. MUNN: This is Wanda.

| have real reservations about the political
ram fications and the schedul er probleminvol ved
in requesting a Congressional review of this
portion of the law. M personal assessnent is
that you will push back any claims that you have
currently ongoing that mght fall into this
Speci al Exposure Cohort at |east a year and a
hal f, and probably | onger than that. | can't
i mgi ne that you could get this question through
bot h houses of Congress this cal endar year. Just
can't imagine it would happen

MR. ESPINOSA: Dr. Ziemer, this is Richard
Espi nosa agai n.

You know, | don't believe it has to go
t hrough -- even if we can get some of the head
staffers over this issue to comment on it, |
think that will help out a |ot. |*'mjust feeling
really, really unconfortable with this right now.

MS. MUNN: This is Wanda.

|*'m afraid that we were placed in an

unconf ortabl e position when we agreed to take

NANCY LEE & ASSOCI ATES

84




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O »h W N B O © O N o 00 »h W N L O

this responsibility. And from my observation,

NI OSH has done an incredible job of trying to put
t ogether, and in nost cases very successfully so,
t he kinds of rules that would appear to cover as
best one can the meani ng of the | aw.

As | heard sonmeone say, we can't interpret
it. One has to interpret it if you're going to
carry it out. That may make us feel as though we
are not fully conmpetent to do that, but then no
one is.

DR. MELIUS: This is Jim Melius.

Al'l we're saying, at |east | was
recommendi ng, is that we go back and ask for
clarification on it. ' m not saying things
shoul d be del ayed because of that. That's their
decision. And to say that's going to take a year
and a half and somehow hold up something is
ridicul ous.

| think that we communicate this issue needs
to be clarified. And then it's up, then, to the
Secretary and NIOSH to determ ne how they go
about doing that. For all we know they may have
done that already in the comment period or
what ever ot her procedure they have, they may not

want to share any of that information with us.
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So | think all we're saying is that should be
a comment fromthe Advisory Board, and let it --
doesn't mean we will hold up our comments or that
we hold up the regulation. That's up to them

MR. ESPI NOSA: | agree with Dr. Melius, and
|'"d like to see that in the form of a notion.

DR. ROESSLER: Bef ore we go nuch further,
maybe it's because the connection has been bad --
this is Roessler -- it's not clear to me
specifically what questions are or what the
coment is. So | wish maybe Jim could repeat
t hat, or Rich.

DR. ZIEMER: Rich, | think was your coment.

MR. ESPI NOSA: On that |ast part, what Dr.
Mel ius was saying, | would really like to see
what Congressional intent was on this, and based
on what Dr. Melius was saying basically put it in
the formof a motion fromthe Board, or from Dr
Mel i us. | can't repeat his exact words on that
| ast statenment.

DR. DeHART: Paul, this is Roy.

DR. ZI EMER: Yeah, Roy.

DR. DeHART: In my experience with
regul ations | don't think that Congress is in the

void on this. It's now in the Federal Registry
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[sic]. They study the Federal Registry. There

are those advocates who will nmake sure that the
appropriate people in Congress will oversee it.
And if they have concern they will raise that

concern, and it will be documented and they will

be heard from So |I'm not worried about that. |
think that certainly will happen if the concern
is that that degree of |evel of height.

| do agree that there needs to be sonmewhere
al ong the way satisfaction within the regul ation
or within the preanble as to how this concern is
rai sed, and why it is not in violation of what is
presumed to be the previous regul ation.

DR. MELIUS: This is Jim Melius again.

| think all we're suggesting -- | agree with
Roy, that other (inaudible) may take this up
al so, including people fromthe appropriate
staff. And | believe Richard M Il er already
addressed that in the public comment period.

But all we do, that we sinmply say that raise
the concern. We've heard it fromthe genera
public, heard it within the Board, and that this
i ssue needs to be clarified. And then see what
happens.

Now whet her we can seek clarification, obtain
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clarification within the comment period, | don't
know. But | think for better or worse we just
should certainly raise the issue, something we've
heard from t he general public.

DR. ZI EMER: And again, keep in mnd that in
any case where, as we've already indicated, where
somet hing did come forward that actually had such
alimtation in it, the Board would actually have
an opportunity to require that there be a
justification. It would have to nmake sense to
the Board as well as to the staff.

DR. MELIUS: Jim Melius again.

My point earlier was not that this was not
going to conme to the Board; we knew it was going
to come before the Board. But how was the Board
going to make sense of, evaluate this com ng
forward when it was such a vague and general
regul ation? It provides no parameters for making
that -- at | east paraneters that | can
(i naudi bl e) how to judge one case from anot her or
know where to draw the line. And agreeably,

(i naudi bl e) individual cases will vary. But one
woul d think there would be some nore specific
parameters, so when this (inaudible) cancer issue

woul d apply.
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DR. ZI EMER: Okay, we've heard a nunber of
comments. Are we at a point where we can have
sone | evel of specificity?

There's an issue on, or there's some
suggestions that our comments include some
clarity on -- that was clarity on, | guess, on
the definition of sufficient accuracy? Or what
was the clarity issue? Just on the process?

DR. ANDRADE: This is Tony Andrade.

It was more on the process in which
particular -- in which this particular, | don't
know, mechani sm woul d be (inaudible) invoked to
make a judgnment that cancer is not likely from
(i naudi bl e) for a given group.

DR. ZI EMER: And also sone suggestion that
NI OSH be asked to somehow confirm the intent of
Congress, or --

UNI DENTI FI ED: Correct.

DR. ZIEMER: Is that sort of the notion, Jim
t hat you're raising?

DR. MELIUS: Yeah, that NIOSH clarify the
appropri ateness of this procedure given the whol e
list that was in the |legislation, as well as what
the intent of Congress was with that |egislation.

DR. ZIEMER: What |'m going to suggest doing
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here is -- I'"ve jotted down a number of things.
| *'m thinking what I m ght do is draft a straw man
and get it out to everybody to | ook over
pertaining to this section, which means we wil
have to have a final conference call in a few
weeks to agree to it. But | don't know that we
can draft it right now.

| wonder how ot hers of you feel about that
approach?

MS. MUNN: This is Wanda.

| would very nuch |ike to have sone words to
be | ooking at, very nuch.

MR. ESPI NOSA: Dr. Ziemer, this is Richard
Espi nosa.

| agree with what Wanda is sayi ng. It's --
there's a | ot out there right now, and to ne it's
getting a little bit confusing as well. So |I'd
like to see some words before this section kind
of continues, and with another public -- not
anot her public coment period, but with another
Advi sory Board conference call.

DR. ZI EMER: Right, okay.

| will piece something together here, and
actually what | will plan to do -- well, we'll go
on to some other items, but |I'|ll piece sonmething
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t oget her. I may want to shoot it out to a couple
of you to take a prelimnary |ook at, and then --
particularly those who raised the issue, make
sure it captures everyone's ideas, and then get
it out to the Board. And then we would have to
di scuss it in probably another conference cal

two or three weeks from now.

But let's proceed and see what el se we have
to deal with before us, okay. I s that agreeabl e?

DR. MELI US: Yes.

DR. ZIEMER: Now let me see, we're still here
in this same section, 83.13. Are there any other
things in this section that anyone had, 83.13?

[ No responses]

DR. ZI EMER: Okay, what about 83.14, How will
NI OSH eval uate a petition? Were there any issues
on that one? | didn't have any flagged from
bef ore.

[ No responses]

DR. ZIEMER: On 83.15 | didn't have anything
fl agged. Does anyone have any itenms on that
section?

MS. MUNN: This is Wanda.

DR. ZI EMER: Yes, Wanda.

MS. MUNN: | recall -- oh, | was told that
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was okay. | raised the issue about privacy
i ssues early on, and | was reassured about that.

DR. ZI EMER: You're okay on that?

MS. MUNN: (I naudi ble) covered.

DR. ZI EMER: Okay, 83.16. | did make a note
on 83.16, item (c). Someone had raised the
guestion as to whether or not there should be a
time deadline inserted in the time for final
deci sion on designation of a class. Did we
deci de that we could not mandate that to HHS?

MS. MUNN: My menmory of our original
di scussion was that we sort of ran out of
(i naudi bl e) wi thout com ng to any concl usion
whet her it should or should not be there. But I
think the general tenor that | recall was that we
really couldn't do that.

DR. ZIEMER: Yeah, | think that's right. I
think we just left it with the assurance t hat
this would be done in a tinmely fashion follow ng
t he Agency's normal process, so that it doesn't
need to have a tineline in it. There is a
timeline on HHS providing information to the
petitioners and so on, so that's already in
t here.

Okay, then Il et me go back, and I'm going to
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identify for you the itens that we have already
agreed on, and then we come to one itemthat we
need to discuss in a little nore detail dealing
with facilities.

We agreed to -- let me give you page numbers
here, 112296 [sic], colum three; and in the old
version this is the section on public coments on
t he accuracy of dose reconstruction, | believe.
Yeah, Summary of Public Comments, Section B on
Accuracy of Dose Reconstructions.

MR. ESPI NOSA: \What page is that, Paul?

DR. ZI EMER: It's 11296 in the Federal
Regi ster, and it is page 15 in your typewritten
version. In the Federal Register it's colum
t hree, paragraph two, |ast sentence.

Simply that the statement is confusing.

| think, Wanda, this was your item and we're

just asking NIOSH to rewrite that sentence to

clarify it. So it's not a substantive change.
MS. MUNN: No. | wasn't asking for a change
in meaning. | was just --

DR. ZI EMER: Ri ght.
Page 11303, colum one, paragraph two, we are
asking -- in the second sentence we are asking

for the insertion of the word “occupational”
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after the word “sufficient,” so it reads, “If the
empl oyee had sufficient occupational radiation
exposure outside of the work as a nmember of
cohort.” So it was just specifying that it was
addi ti onal occupational exposure. That was nore
of an editorial.

Then page 11306, colum three, Definitions.
We had flagged that. There was concern about the
definition of a facility, and we had asked Jim
and Tony to devel op sonme wording on the use of
the word “facility” in this document.

Now as a starting point, and Jim and Tony had
distributed, | believe, a one-pager called
facility definition issue. Did everybody get
t hat ?

[Affirmative responses]

DR. ZIEMER: Distributed by Cori.

And they point out that there is a definition
of facility in Subtitle B, Section 3621, that is
in the regulation itself. And there also is in
the -- that was in the |egislation. In the bil
regardi ng Speci al Exposure Cohort there is a
statement on the Designation of Additional
Members of the Special Cohort, and the statenent

t hat says “The Advisory Board shall advise the
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Presi dent where there is a class of enployees at
any Department of Energy facility who were |ikely
exposed,” and so on. So there's those two uses
of facility in the legislation and in the bill.

And then there is a recommendation on this
paper that says -- and it's the | ast paragraph on
t he paper by Jim and Tony -- that says:

“For the purposes of this draft regul ation,
t he Board reconmmends that “facility” should be
consi dered broadly (e.g., Los Alanos, Rocky
Flats). Then the “class” definition would be
used to limt the class to those workers who
worked in some specific operation(s) at the
facility and whose dose could not be
reconstructed with sufficient accuracy. | f
facility was defined to refer to specific
buil di ngs, etc., NI OSH woul d have to spend
consi derable effort devel oping an inventory of
defined “facilities” at each DOE site and would
have difficulty considering new SEC cl asses for
wor kers in operations that m ght have taken place
in nore than one building or “facility” at a DOE
site.”

So as | read it, it's this |ast paragraph

that Jim and Tony are recommendi ng be included in
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our conments.

Is that correct, Jim and Tony?

DR. MELI US: Correct.

DR. ANDRADE: Yes, that's correct.

DR. ZIEMER: And let me ask you also, is it
your notion that we should include in this
rul emaki ng the official definition of facility
t hat shows up in the |legislation? Sonme of the
ot her definitions are repeated fromthe
| egi slation as well. Would it be hel pful to have
that in here as well?

DR. MELIUS: The problemis that there are
two definitions of facility that are not quite
consi stent with each other. There's one of an
AWE facility which tal ks about facility in a
broad sense, and there's another one where it
tal ks about a Department of Energy facility which
tal ks about facility in a nmuch more buil di ng-
specific sense.

| think what's (inaudible) sonme of those nmake
sense, because what the definitions are used for
in the legislation are to determ ne which
empl oyees are eligible. So it's an enployee
working in such a facility, any such facility.

DR. ZIEMER: Right, right.
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DR. MELIUS: And if one |looks through the
| egi sl ation and | ooks for (inaudible) talks about
exposure, then it never talks -- the bill, at
| east the section | read, never tal ked about the
exposure at a facility, or restricted to a
facility in any way. It just tal ks about an
empl oyee having an exposure, but doesn't limt
t hat exposure to facility the enmpl oyee worked at
or whatever.

So Tony and | in our e-mail discussions about
this, if you remenber fromthe |ast conference
call, sometimes it's somewhat a question of
perspective. My perspective is that Los Al anos
is a facility. | think of it that way. Tony,
who wor ks there, knows |ots of different
facilities at Los Al anos. ['m sure it's the sane
wit h Wanda and everybody el se who worked at what
t hose of us on the outside refer to as a facility
or think of as a facility.

But if one then -- | think in our
deli berations if one thinks of how -- what we're
going to be doing in ternms of a Special Exposure
Cohort, it sort of makes sense to think of
facility in the broad sense and then use the --

define the class in a way that would limt the
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peopl e that were eligible for that Special
Exposure Cohort to maybe defined as an operation,
maybe defined as working at a particular building
or whatever. Lots of ways would be appropriate
to do that, but not use the definition of
facility in order to make that restriction if
that restriction is appropriate. | think the --

DR. ZIEMER: It's more the idea of not
starting fromthe narrow point of view and
wor ki ng outward, but starting fromthe broader
poi nt and then narrowing down to the class from
there, is that correct?

DR. MELI US: Yeah. | think the exampl e used
there is that if one had to go through and defi ne
it in each building, building facility, would be
difficult. At the same time, there's a concern
that if one defined a special cohort as the
facility, then the whole -- everybody who ever
wor ked at the facility would be part of that
cohort. And | think the way this process worKks,
cl ass woul d be defined and woul d be used, what
woul d be used to restrict the eligibility, those
that are in the class. That's how you'd define
t he cl ass.

DR. ZI EMER: Are you, Tony, Jim are you
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suggesting that this would somehow be part of the
definition section, or just a comment to -- in

ot her words, are you suggesting -- would you be
suggesting to NIOSH that they include an
operational definition here in this section, such
as you describe?

DR. ANDRADE: Jim-- this is Tony.

| think Jimand | would both like to see this
included in the definition section. And I would
just like to point out that | think this provides
us with the flexibility that the entire Board
would like to see, where facility, as Jim stated,
is really an entire conmplex, if you will, in
certain cases |like Los Alamos --

DR. ZIEMER: Or could be, yeah.

DR. ANDRADE: And that a class can be used in
many i nstances for a variety of instances. It
could be a building; it could be an operation;
and so on. And so if that is clarified, then |
believe it will nmake life easier for ourselves
and for NI OSH.

DR. ZI EMER: Okay. Are you -- for proposes
of getting kind of closure on this issue, |let ne
suggest that one of you move the adoption of this

recommendati on.
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DR. MELIUS: Jim | nove.

DR. ANDRADE: And I'll second.

DR. ZI EMER: Okay. Now, Board nmenbers, want
to comment pro or con on this recommendation?
And the notion would be to adopt this | ast
paragraph as a reconmendation with the intent
that it be included in some form as an
operational definition, right?

DR. MELI US: Correct.

MS. MUNN: This is Wanda, and I'd like to
make a friendly recommendati on. | think that
Tony and Ji m have captured the crux of the
matter, and have proposed wordi ng that would both
clarify and sinplify what needs doing.

| woul d suggest that rather than repeat the
two definitions, which m ght have a tendency to
muddy the water even nore, that what we suggest
be included in Definitions is the statement which
woul d begin with one preceding sentence, that
sentence being “There are two definitions of
facility existing in the |egislation under
Subtitle B, Section da-da-da, and Section 3626,
Desi gnation,” period; then the |ast paragraph,
“For the proposes of this draft regulation the

Board recommends.”
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DR. ANDRADE: | have no objection to that.
This is Tony.
DR. MELIUS: Yeah, same. That's fine with

DR. ZI EMER: Okay, any other comments?

MS. ROBI NSON: Paul, this is Teresa from
Cambri dge Conmmuni cations. Could you make sure
you repeat (inaudible)?

DR. ZI EMER: Repeat what?

MS. ROBI NSON: Repeat what Wanda just sai d.

DR. ZI EMER: Wanda, can you repeat that?

MS. MUNN: Yes, | can.

| suggest that in addition to the | ast
par agraph which we are going to -- we are | ooking
at as potentially including in Definitions, that
we precede that paragraph with a single sentence
whi ch reads, “There are two definitions of
facility existing in the legislation, namely, in
Subtitle B, Section 3621 and Section 3626,

Desi gnation of Additional Menber of Speci al

Exposure Cohort,” period. Then begin the final

paragraph as written by Jim and Tony, “For the

proposes of this draft regulation,” et cetera.
DR. ZIEMER: And we can take that as a

friendly amendment, right?
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MS. MUNN:  Yes.

DR. ZIEMER: Okay. Did you get that?

MS. ROBI NSON: Yes, | did. Thank you.

DR. ZI EMER: Again, Board menbers, any
di scussion, pro or con?

[ No responses]

DR. ZI EMER: There appears to be none. I's
that correct? Are you ready to vote?

[Affirmative responses]

DR. ZIEMER: All who approve this suggested
change, say aye.

[ Ayes respond]

DR. ZI EMER: Opposed? Let me just ask it
this way. Are there any Board menbers opposing
t he change?

[ No responses]

DR. ZI EMER: Any abstaining?

[ No responses]

DR. ZI EMER: ' m going to take that as,
rather than a roll call, everybody then voted
yes, just for the record.

DR. MELIUS: This is Jim Melius.

Just one follow up. Tony and | did not get
into the issue of facility versus facilities

i ssue, the plural issue there, just so that's
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under st ood. ' m not sure we're capable of it
this Friday afternoon.

MR. ESPI NOSA: Paul ?

[ No responses]

MR. ESPI NOSA: Dr. Zienmer?

[ No responses]

MS. HOMER: Uh-oh, we've |ost him

MR. ESPINOSA: Is this Cori?

MS. HOMER: This is Cori.

MR. ESPINOSA: It sounds |ike we | ost
everybody.

DR. ANDERSON: " m here. It's Andy. [*'m
here.

MS. MUNN: Wanda's here.

[Affirmative responses]

MS. MUNN: I'm fearful we've | ost our | eader.

MR. PRESLEY: Bob Presley. | ' m here.

DR. ANDERSON: Maybe he put his on nute.

MS. HOMER: Entirely possible. W will have
to wait for a couple of mnutes to see if he can
reconnect.

MR. ESPI NOSA: Did the public get cut off
t oo, or --

[ Negati ve responses]

MS. BROCK: This is Denise Brock. ' m here.
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MS. SHI NAS: Betty Shinas. | ' m here.

MS. JACQUEZ: Epi fania Jacquez, |'m here.

MS. GONZALES: Carmen Gonzal es, (i naudible).

UNI DENTI FI ED: Quick, let's take a vote.

[ Laught er]

MR. ESPI NOSA: Cori, this is Rich. There's a
| ot of background noi se.

MS. HOMER: Yeah, | know.

UNI DENTI FI ED: Yes, there is, and it's really
interfering.

MS. HOMER: Yeah, it is. |'mnot sure where
t he background noise is comng from

UNI DENTI FI ED: Those who have mute, if you

could --

DR. ZIEMER: This is Zienmer. | got cut off.
| ' m back. Did we -- did others get cut off, or
just me?

MS. HOMER: | believe so, it was just you.

UNI DENTI FI ED: I f anybody -- if everybody who

has a television or something could please nute.
DR. ZIEMER: Did that background noise cone
on when | came on?
MS. MUNN: No, it did not. It was on while
you were quite silent. Sonebody had somet hi ng

going on in the background (i naudible).
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DR. ZIEMER: The last thing |I had was

everyone had agreed to Wanda's friendly

amendment. Were there other comments at

poi nt ? Oh, we voted, didn't we?
[Affirmative responses]

DR. ZI EMER: | was still on when we

t hat

vot ed.

MS. NEWSOM Dr. Melius? Dr. Melius, you

made one comment about the difference between

facility and facilities.

DR. MELI US: | was just -- yeah, that's when

everybody | eft (i naudible).

Tony and |, we didn't get into the issue of

facility versus -- what facility meant,
it mean facilities or facility.

MS. MUNN: This is Wanda.

whet her

Under the kind of broad definition that

you've given in here, | don't see that i

probl em

t's a

DR. ANDRADE: Wanda, this is Tony Andrade.

The i ssue before us is one that has

been --

t he question, | think, came fromthe public, and

that's the way it came about. And that

whet her there was any real limtation on defining

a special cohort or a piece of a special

that could cross facility boundari es.
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And | think

was that we m ght not be able to handle this this

afternoon.

shoul d not put any boundaries or limtation --

| *' m hearing background conversati on.

DR. ZI EMER:
DR. ANDRADE:

busi ness here.

background conversations, please mute your phone.

I n any case,

| would really like to see either in the

definitions, perhaps inmediately followi ng what
we just said with respect to the definition of
facility or in some other part of the proposed

| egi sl ation, that a group -- that is, a proposed

group that would

speci al cohort not be limted in any way to cross
boundari es. | personally don't see any reason
why we can't be specific about that and j ust

adopt it this afternoon.

DR. ZI EMER:
specific.
DR. ANDRADE:

out there really

actually be -- set of people that worked at

However, personally |I feel that we

106

the comment that Jim made earli er

| am too.
We're trying to conduct

| f you're going to conduct

what | would Iike to say is that

be considered as part of a

When you say boundaries, be nore

Yeah. ' m saying if somebody

believes that a group can
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Li vermore and then worked at Mallincrodt and then
wor ked at maybe anot her place, or just two

pl aces, and that this group conprises a situation
in which their doses could not be reconstructed
at either of the buildings or operations or so on
and so forth that they were involved in at two
different facilities, as Jimand | have defined
it, I don't see why that could not be considered
a Special Exposure Cohort.

DR. ZIEMER: The only time that this would be
i mportant would be if they didn't nmeet the 250-
day criteria at one or the other, and they needed
to add it together? Because otherwi se they nmeet
the criteria anyway.

DR. ANDRADE: Right. And | think that --

DR. ZI EMER: And you only need one.

DR. ANDRADE: You only need one. But what --

DR. ZI EMER: But suppose they have 200 days
at one and 50 days at the other. I's that the
case you're tal king about?

DR. ANDRADE: Exactly, exactly. And | don't
see any reason at this point to limt potenti al
petitioner fromthat sort of definition.

DR. ZI EMER: But you haven't included that

here? That would be a separate coment?
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DR. ANDRADE: It would be a separate conment.
| *'m saying that | think we can work this one out
this afternoon.

DR. ZIEMER: Well, let's have input from
ot hers.

MR. OWENS: Dr. Ziener?

DR. ZI EMER: Yes.

MR. OWENS: This is Leon Owens at Paducah.

| *'m struggling right now, in all due respect,
to the prior deliberation in regard to your
comment to circulate a draft to the Board, final
reconmmendati on.

Paducah, Portsmouth, Ohio, Oak Ridge, and the
Anchitka |Island test site in Alaska, those
facilities were designated as Special Exposure
Cohorts. And | think the expectation fromthe
ot her sites throughout the country is that they
also will be treated in a |like manner when they
petition for exposure cohort designation. And I
think that it is plain, the legislation is plain
t hat would allow these additional sites to
petition.

And | think that the Board should consider
what the | egislation currently states for those

sites who have the 21, 22 |isted cancers. |t
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doesn't matter if an individual is a clerical

wor ker or if they're a process worker, if they're
hourly or if they're sal ari ed. Provi ded t hat

t hey meet the Congressional intent, they qualify
under the Special Exposure Cohort for
conpensation. And | think that is the
expectation for the other sites who are covered
under the DOE conpl ex.

DR. ANDRADE: Are you suggesting -- this is
Tony Andrade -- that, for exanple, Los Alanpbs in
its entirety, all 47 square mles with all 7,000
empl oyees, could actually be considered as a
speci al part of -- a Special Exposure Cohort?

MR. OWENS: \What | am suggesting is currently
i n Paducah, Kentucky, provided an individual
meets the m nimum qualifications, the 250
aggregate days, if they have one of the listed
specified cancers, by virtue of them being a
Speci al Exposure Cohort designee they receive the
conpensati on.

And | again feel that the expectation of the
general public -- we're not tal king about
i ndi viduals who are as well versed in reading
| egi sl ation as some of us may be; we're talking

about individuals who are dying by the day.
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We're tal king about senior, elderly individuals,
and we can call them Cold War veterans if we may.
Their expectation is that they will receive the
same equitable treatment as these four sites
have.

DR. ZIEMER: There is a constraint placed on
us by the legislation that does not appear to be
there for the others, Leon, and that is that they
have to have been exposed to radiation at the
facility and that it's not feasible to estimate
their dose for dose reconstruction proposes. So
t hose are some limtations that are placed on us
by that | egislation.

But to the extent that there would be, for
exanpl e, individuals who are not in the
restricted areas where they are exposed, or to
the extent there are people whose dose
reconstructions can be done, it would appear to
me that the legislation requires us to -- in
pl ace the restrictions that aren't placed on
t hose others sites.

What t he expectation of individuals is is not
the thing that -- we have to follow the dictates
of the I aw as Congress inmposed it upon us as an

Advi sory Board. So unless |I'm m sunderstandi ng
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what you're saying, | think there are constraints
t hat perhaps aren't there in the |egislation that
set up the original exposure cohort. They are

much more inclusive, as | would see it.

MR. OMENS: Well -- this is Owens again, Dr.
Zi emer .

| understand your coments. But again,
think that froma credibility standpoint -- |I'm

not expecting or asking the Board to go beyond
its authority. But | do feel that if -- the
Board shoul d consi der the expectations of the
public, and that way we would ensure that the
process itself is transparent and that the
credibility of the Board is (inaudible). Because
again we need to consider the individuals who we
are addressing, and also the areas within the
country where this work was acconpli shed.

DR. ZI EMER: Okay.

Well, let's see. Are there -- the itemwe're
i mmedi ately tal king about is whether or not to
include somet hing that would allow the combining
of exposures at more than one site, which | think
woul d sort of parallel the other situation where
t he existing Special Exposure Cohorts or

| ocati ons can be conbined to get the 250 days.
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How do ot hers of you feel on that issue?

DR. MELIUS: This is Jim Meli us.

| agree that it certainly makes sense that if
a person worked at nore than one site and
accumul at ed dose there, and that site's part of
their time that would make them eligible for a
Speci al Exposure Cohort, that it could certainly
include nore than one site or more than one
facility. And it seens to me that when we were
di scussing individual dose reconstructions,
actually some of the examples we used | thought
did have more than one site or nore than one
facility.

And so it certainly on scientific and
practical grounds it doesn't make sense that a
person would have to prove themself in nultiple
Speci al Exposure Cohorts, couldn't accunul ate
time or whatever or other eligibility-rel ated
issues for this to make them eligible for
conpensation. So |I think that does make sense.

MR. PRESLEY: Dr. Ziemer, this is Bob
Presl ey.

DR. ZI EMER: Yeah.

MR. PRESLEY: That definitely makes sense for

Oak Ridge. Many, many times we've had peopl e
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t hat have worked at Y-12 (inaudible) sites
(i naudi bl e).

DR. ZIEMER: Others?

MR. ESPI NOSA: You're tal king about with just
the -- this is Richard Espinosa --

DR. ZI EMER: Yeah, Rich.

MR. ESPI NOSA: You're tal king about with just
t he accumul ati on of the 250 days, correct?

DR. ZI EMER: Yeah. For exanple, if -- let's
say they were at two conpletely different sites,
maybe not even -- maybe Los Al anbs and Rocky
Fl ats, say; and didn't have the 250 day total at
one or the other but together did have; and in
both cases were in situations where they would
ot herwi se be in Special Exposure Cohorts, | think
is what we're tal king about, in both cases where
you couldn't do dose reconstructions.

MR. ESPI NOSA: Okay. | understand that.

It's getting -- okay, | understand it in the
terms of the 250 days, and | agree with what's
bei ng sai d.

DR. DeHART: Paul, Roy.

| f we have an individual at two different
sites, would both sites then have to be speci al

cohort in order to accunul ate those hours or
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t hose days? The nmere fact that one worked at Y-

12 and one worked at X-10 to accunul ate 250,

woul d that -- would they have to be speci al
cohort --

DR. ZIEMER: Well, in my mnd that's what
we're tal king about, if it's going to parallel,

the existing thing. For exanple, you can get

your 250 days by adding together, let's say, two

of the gaseous diffusion plant exposures. But |

don't believe it allows you to use part of one of

t hose and some conpl etely other exposure that's
not on the list, right?

DR. DeHART: That seenms to make sense, and
that's why | asked the question.

DR. MELIUS: This is Jim Melius.

| also think there m ght be situations out
t here, whether it be a group of workers that
wor ked at multiple sites, and that we woul d want
to define that as a Special Exposure Cohort, not
worry about --

DR. ZI EMER: That could grow out of the
regul ar process, could it not?

DR. MELI US: l'"'mnot -- it's not conpletely
(i naudi bl e) that it coul d. But | think that's

one of the other exanmples we want, (i naudible)
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t he other situations we'd want to include in
(i naudi bl e) possibility for.

MR. ESPINOSA: This is Richard Espinosa
agai n.

| agree with what Dr. Melius said. As a
sheet metal worker, | can work at 15 different
sites at LANL in just a week's time, and | can be
exposed to numerous different items. And so the
250 days is a concern, not to nmention we're going
to have to rely on the contractor's recordkeeping
on where the person was schedul ed at at that
time.

DR. ANDRADE: Richard, this is Tony Andrade.

That's precisely why | was proposing what
we're tal king about, is this potential for
including different physical |ocations, whether
they are at the same conmpl ex or maybe wor kers who
went to different places around the country, so
|l ong as they had been enployed for a total of 250
days no matter where they were in situations in
whi ch they could potentially have been exposed.
Then | think that this is a friendly sort of
definition that we can use, and that it would be
consi stent with other policies that we've hel ped

draft.
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MR. ESPI NOSA: Yeah, | agree with you, Tony,
with what you're saying. | hope | didn't nmake it
sound like I wasn't agreeing with you.

But also what Dr. Melius says, in the SECs
al one there's going to be classes of enployees
such as building trades or guards or RCTs.

DR. ANDRADE: Ri ght .

MR. ESPINOSA: So | certainly agree with
what's being said.

MR. GRIFFON: This is Mark Griffon.

| agree with Tony's anmendnent, too, and |

just -- | can give one case that | think m ght
help to -- a theoretical case that m ght to
clarify.

| mean, | can think of a situation of the old

traveling radiation technician that may have went
to several DOE facilities, and they as a group

m ght decide to petition as one class, but they
weren't necessarily at just one facility.

DR. ANDRADE: Yeah, right.

MR. GRI FFON: And part of the reason you
can't determ ne their dose maybe is that they
were -- the nature of their work, and they had
simlar types of activities at all the facilities

they went to. So that m ght help clarify it.
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But | agree with Tony's reconmmendati on.
DR. ZIEMER: Tony, did you formalize that

recommendation in the form of a notion?

DR. ANDRADE: | can't think of the words
ri ght now, Paul. Perhaps somebody could help ne,
but | would say that the class definition is not

[imted, would not be limted to workers at one
facility.

| don't know, Jim Maybe --

DR. ZIEMER: Tony, it seenms to me we could
have both situations. One would be a class of
wor kers that were in nultiple facilities; the
ot her m ght be an individual worker who could be
part of two cl asses.

DR. ANDRADE: Absol utely.

DR. ZI EMER: I f you understand what |'m
sayi ng.

DR. ANDRADE: Yeah.

DR. ZI EMER: But who did not have sufficient
time in one or the other facility by itself to be
actually in the class who otherwi se would be.

DR. ANDRADE: Yeah, that's very inclusive.

DR. ZI EMER: Because it could be a unique
situation for that worker in terms of the

conmbi nati on of places they went to, and m ght
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have ot herwi se been included in an SEC but didn't
have enough days at the particular site, but
taking two or three sites together perhaps would
have. Which could either apply to an individual
or even a group at some point that could becone a
new exposure cohort that included in itself
multiple facilities.

DR. ANDRADE: Ri ght .

DR. ZIEMER: But as a starting point that you
woul dn't have to have that situation, as
under st and what you're reconmendi ng.

DR. ANDRADE: That's correct.

MR. GIBSON: This is M ke G bson.

| have to agree with that, and especially in
light of the fact that under 31.61 workers have
preferential hiring at other DOE sites, so as a
| ot of them get laid off at their home facility
t hey nove, go on to another DOE facility.

DR. ZIEMER: So what this recommendation
woul d be, sonmething along the lines that the
Board recomends that NI OSH consider including or
allowing -- | don't have the wording -- allow ng
the individuals to conbine exposures in -- |I'm
going to put it in just kind of just rough idea -

- in what would otherwi se be separate SECs in
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order to receive the 250 day total.

MR. PRESLEY: Dr. Ziemer, this is Bob
Presl ey.

DR. ZI EMER: Yeah.

MR. PRESLEY: Tony used the word exposure

(i naudi bl e) date or something |ike working days.

DR. ZI EMER: Yeah, working days.

MR. ESPI NOSA: Dr. Zienmer?

DR. ZI EMER: Yeah.

MR. ESPI NOSA: The preanble says NI OSH wi |
use 250 days enmploynment only when it |acks
sufficient basis to establish a [ ower m ni num
Should this be --

DR. ZIEMER: Well, there is a case where if
it was an incident |like a criticality incident,

where all you have to do is show that you were

present during -- and that m ght be |ike one day.

That is a very special case. s that what you're

referring to?

DR. MELIUS: Yeah, this is Jim Melius.

| guess | would -- since we don't have al
t he examples yet, | just think our |anguage
shoul d at | east be general enough that what if
person with a series of incidents or whatever

t hat was required, so you're required that you
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have three weeks' of high involvement or a series
of these incidents or something. | think we can
craft | anguage that maybe woul d use appropriate -

DR. ZIEMER: The incident case, though,
generally all you have to show is you're present
at one of them and you've made it, right?

DR. MELI US: | guess all |I'm saying is that
we don't know that NIOSH is al ways going to use -
- it's only going to be incident cases where
you're there, present or not present, or 250
days. Could there be something in between? And
| think they've left it open, that they could
define it in the absence of a definition.

DR. ZI EMER: Yeah. The, quote, “incident”

m ght be | onger than one hour, one day. It m ght
be something | ess than 250 but | onger than a day.

DR. MELIUS: Yeah. And | just think if we
make our | anguage appropriate, (inaudible)
recommend to NI OSH nake it appropriate to
what ever paraneters that are defined for that.

DR. ZI EMER: Okay. The words need to be
pol i shed here.

|'mtrying to see, is there kind of

consensus? We don't have a formal notion. I s
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there a consensus that we should include sonme

wordi ng along this line?

MR. Gl BSON: Can | make one that -- Dr.

Ziemer, this is M ke.
DR. ZI EMER:
MR. Gl BSON: One add
reference to the 250 day

preanbl e and not in the r

include that part in with this that we're

del i berating, the rul emaking part, recommend that

t he NI OSH?

MR. ESPI NOSA: Yeah,
was trying to make.

DR. ZI EMER: Oh, | s
doesn't require --

MR. KATZ: This is T
(i naudi bl e) somet hi ng out

It is in the rule.
preanble. The rule speci

DR. ZI EMER: This is

Ted, help us out.

MR. KATZ: And it's
don't have my finger on

here very specifically.

t hese are hard to find --

Yeah, M ke.

Where is this?

121

Any obj ection?

itional comment, that the
criterion is in the

ul e. Shoul d we not al so

that's the point that |

ee. That the rule

ed Katz. Let ne

her e.
It's not just in the
fies --

Ted Katz, | think.

in Section 83.13 -- oh,
t. | assure you it's in
Oh, here. It's under --

83.13, then subsection
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-- just above subsection small (c), which is on
page 113 --

DR. ZIEMER: Yeah, it's the m ddle colum on
11309, top paragraph.

MR. KATZ: Ri ght . M ddl e colum, top
paragraph. That's where it's specified.

MS. MUNN: This is Wanda.

It's also included in the original |aw.

MR. KATZ: Ri ght . It comes from-- well, it
relates to EEOI CPA, which specified 250 work days

MS. MUNN: Correct.

MR. KATZ: -- for the folks at the gaseous
di ffusion plants. So it relates to that.

DR. ZI EMER: Okay.

UNI DENTI FI ED: Give ne the page it's on in
the typewritten copy.

DR. ZIEMER: Typewritten copy --

UNI DENTI FI ED: Page 82.

UNI DENTI FI ED: 82.

MR. KATZ: Page 82, the last full paragraph,
doubl e 1.

DR. ZIEMER: It's about four lines fromthe
bottom on 82.

UNI DENTI FI ED: Okay, | see that.
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MR. KATZ: Dr. Zienmer?

DR. ZI EMER: Yeah.

MR. KATZ: This is Ted Katz again.

| just thought 1'd also help you, at | east
try to help you out with the two reconmendati ons
you're fornmul ating.

The one about defining of classes at
potentially including multiple facilities, that
one's very clear what you're recomendi ng there.

The second about recomendi ng that days, if
you're in nultiple classes, if you sort of
gualify to be in multiple classes that you would
aggregate the days if necessary frommultiple
cl asses. But you could do that -- the only
clarity | just wanted to give you on that, |
t hink that recommendation you're making is really
a recommendation to the Departnment of Labor,
because the Department of Labor will determ ne
conpensation. All we're defining is who is
included in a class. But as far as aggregating
days for people in different classes --

DR. ZI EMER: Yeah, | guess -- the concern we
have here, that somebody is excluded from a
particul ar class because they have, say, only 200

days, and also they worked somewhere el se and
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there's a separate class where they worked, let's
say, 100 days. And the point is they should be
all owed to aggregate those. And you're saying
Labor will already do that? Because they're not
in either of the classes since they didn't
qualify.

MR. KATZ: No. And | wasn't saying Labor
woul d already do that. I mean, Labor just does
that for the folks at the gaseous diffusion
pl ants, aggregates the days.

DR. ZI EMER: Yeah, yeah.

MR. KATZ: What |'m saying, | guess it wasn't
clear to me what was being nmeant, then, about --
are you tal king about making a class out of the
i ndividuals that are in two separate cl asses but
don't qualify --

DR. ZI EMER: No, not necessarily. That could
occur if there was a | ot of people that had the
same pattern.

| think what we're saying is suppose you have
a class, and there's an individual who would
ot herwi se qualify for that class except they
don't have enough days. And that individual also
wor ked somewhere el se where there's another

class, and they don't neet -- they don't have
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enough days there either, but taken together
woul d have enough days for that individual.

MR. KATZ: Ri ght . No, so | understood that,
really.

| guess my question is are you trying to
recommend that NIOSH create this new aggregate

cl ass, or --

DR. ZIEMER: Well, does that become a new
class if they have two pieces |ike that?

MR. KATZ: Well, | don't know. | think it's
sort of a knotty problem I mean, with you --

the classes are going to be defined and must be
defined generically, | think, in terms of what

j ob categories, et cetera, what time period, as
(i naudi bl e) explained in these regul ations. But
then you're --

DR. ZIEMER: Well, let's talk about the
parallels. Suppose you have soneone who worked
at one of the gaseous diffusion plants but
doesn't have enough days there, and therefore is
not in that class. Or are they all the sane
class, all the gaseous diffusion plants are
consi dered the Special Exposure Cohort, so they
all -- they automatically combine, don't they?

MR. KATZ: Yeabh. DOL just automatically --
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DR. ZIEMER: So we don't have the exact
parall el here.

MR. KATZ: ~-- in ternms of that 250 days.

DR. MELIUS: This is Jim Melius.

Why don't we just recommend that NI OSH figure
out how to do this?

DR. ZI EMER: Yeah, yeah. The intent of what
we're trying to do, | guess, is clear. How it
woul d be carried out in a particular case would
remain to be delineated, probably. But at | east
the principle could be there that you m ght all ow
this to occur.

DR. ANDERSON: I would agree with that. I
don't think we have to wordsmth it for them

MS. MUNN: This is Wanda.

Didn't we cover that pretty nmuch when early
on we added the “occupational” word in the
sentence, if the enployee had a sufficient
radi ati on exposure, occupational radiation
exposure outside of his work experience as a
member of the cohort to qualify for conpensation
t hen his dose reconstruction could be conpl eted
on the basis of his extraneous work history?
Didn't that get everybody --

DR. ZIEMER: Well, that would -- this would
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be a case where they didn't qualify for -- they
didn't really have other work that qualified by
itself.

| don't know. That was in the preamble al so,
| think.

MS. MUNN: Yeah, it was.

DR. ZIEMER: Again, I'll craft some words
here as part of this document, and then you'l
have a chance to | ook at it.

We're getting close to the end here. | want
to see if we can sort of finish up where we are.

After the facility issue, Section 1130 -- or
page 11307, it's Section 83.9, paragraph (c),
Arabic (2), Roman nuneral (iii). W had a
rewordi ng of that section that was provided by
Mark Griffon which we agreed to last time. The
rewordi ng of that section is as follows:

“A report froma health physicist or other
i ndi vidual with expertise in dose reconstruction
describing the Iimtations of DOE or AWE records
on radiation exposure at the facility, as
relevant to the petition. This report should
specify the basis for believing the stated
limtations m ght prevent the conpletion of dose

reconstructions for menbers of the class under 42
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CFR part 82 and related NI OSH techni cal

i mpl ement ati on gui delines.”

That's what we agreed to |ast tinme. |*'m just

reiterating it here for the record.

Al so, on page 11307, column three, Section
83.9, the very next paragraph, (c)(2) Roman
numeral (iv), we reworded that section simply to
provide clarity. It now will read:

“A scientific or technical report published
or issued by a governmental agency or published
in a peer-reviewed journal that identifies
dosimetry and related information that is
unavail able,” and so on. And then we delete the
| ast part of the sentence beginning with the
phrase “and also finds,” to the end of the
sentence.

Am | going too fast?

[ No responses]

DR. ZI EMER: The next change | have is page
11307, colum three, it's also Section 83.09.
It's paragraph (3) and continues through the top
of the page on 11308. The coment is this:

“This portion of the” -- and this is Jim
Mel ius' work -- “This portion of the section

deals with exposure incidents and descri bes the
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process for evaluating the information required
for such incidents in the event that NI OSH is
unable to obtain records or confirmati on of the
incident. The Board recommends that NI OSH

consi der where the placement of this part of the
section should be within the rule, since it
refers to information required after the petition
has been evaluated by NIOSH. As presently

| ocated, this portion could be confusing to the
petitioner.”

And then the next change we have is page

11308, colums two and three. |[It's Section 83.9
al so. It also is paragraph (3), Roman numeral s
(i) and (ii). | believe this is Jim Melius
wor di ng that we accepted al so. It says:

“These paragraphs require either medical
information or witness affidavits in the event
t hat the exposure incident cannot be confirmed.
For the requirement that two enmpl oyees who
wi t nessed the accident submt affidavits, the
Board recommended that the petitioner be counted
as one of these two witnesses if the petitioner
was an individual enployee who witnessed the
incident.”

And t hen anot her, conti nuing:
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“The Board is also concerned that a
petitioner may have difficultly finding wtnesses
to an exposure incident that occurred many years
ago. Wtnesses may no |l onger be living or may be
difficult to identify or |ocate. In such cases
t he Board reconmends that NI OSH of fer the option
for other parties to submt confirmation of the
incident in the absence of avail able eyewi tnesses
or records.”

And then page 11308, column one, Section
83.11(b):

“The Board is concerned that there is no
further appeal process for petitions that do not
satisfy the relevant requirements. Accordingly
t he Board reconmmends that NI OSH expl ore possi bl e
appeal mechanisns within the DHHS for such
cases.”’

"Il just add parenthetically that was a
situation where we had the discussion as to
whet her the inadequate petition should have yet
anot her appeal route if it was turned down. |t
woul d basically be after the second turndown.

And then that brought us up to the point
where we started our discussions today, to 83.13.

So that's kind of an overall sunmmary of what
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| have so far

additional points that 1've excluded here?

Am |

di scussi on has been going on, office background

noi se for an hour.

need

wor di

We' ||

we're okay. We just need a second point on the
250 day thing, and then need to have the other

i ssue on the specific cancer issue wording dealt

with.

t hat

have

sometinmes in the next few weeks.
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Does anyone -- has anyone identified any

[ No responses]

DR. ZI EMER: | ' m hearing some conversation.
m ssing somebody's discussion?

[ No responses]

MS. MUNN: | don't think you are. Somebody's

DR. ZIEMER: Then let me ask, we are going to

at |l east a final conference call

What | will have will be some proposed
ng for this section on -- well, let's see.
polish up the facilities thing. I think

So as | say, I'll work on a straw man for
and get it out to you, and then we need to

one final conference call, | would say

Cori ?

MR. ELLI OTT: Dr. Ziemer, Cori had to | eave
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the call --

DR. ZI EMER: Okay. Should we identify a
time, though?

MR. ELLIOTT: Yes, if you would, please.
We'll have to get it in the Federal Register, and
so we need to do that before May --

DR. ZIEMER: It would be better if we had at
| east two weeks to get time for the notice to get
out and so on.

MR. ELLI OTT: Yes.

DR. ZIEMER: And that suggests that it be

sonmeti mes perhaps no earlier than April 11th. It
could go later. Let me try sonme things here that
woul d still be tinely.

How s April 18th?

MR. ESPI NOSA: April 18th's perfect for ne.

DR. ZI EMER: Anyone for whom April 18th would
be bad?

UNI DENTI FI ED: Yeah.

DR. ZI EMER: It's Good Friday.

MS. MUNN: "1l be in Beijing.

DR. ZI EMER: Okay.

DR. MELIUS: Jim Melius. That's bad for ne
al so.

DR. ZI EMER: Okay. How about April 11th?
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MS. MUNN: April 11th, can do it.

DR. ZIEMER: Two weeks from t oday.

DR. MELIUS: Yeah, that'd be fine with nme.
Only thing, we do have until May 6th, so --

DR. ZIEMER: Yeah, so it can be | ater.

Wanda, you're going to be in Beijing over
what period?

MS. MUNN: | will be on the mainland until --

DR. ZIEMER: Starting when?

MS. MUNN: Starting the 15th until the 1st of
May .

DR. ZI EMER: We probably could go as | ate as
May 1st if we have to.

DR. DeHART: This is Roy. I will have
returned by the 23rd of April.

DR. ANDERSON: How about the second of May?

UNI DENTI FI ED: (I naudi bl e) for nme.

DR. ZI EMER: | have a problem on the second.

DR. ANDERSON: The first is okay.

DR. ZI EMER: Roy, you're gone through what
peri od?

DR. DeHART: I'll be back on the 23rd, back
in the office on the 24th of April.

MS. MUNN: | could handle the first. | will

be back home on the first.
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DR. ZIEMER: How are others on the first of
May ?

DR. ANDERSON: After 2:00 your tine.

DR. ZIEMER: Two o' clock May 1st. | don't
think we need -- if we just have this one thing
to polish up, it shouldn't take quite as | ong.

DR. ANDERSON: How about 3: 00 o'clock
Eastern?

DR. ZIEMER: Three o'clock okay?

MS. MUNN: That's fine with the West Coast.

DR. ZIEMER: Three to five?

UNI DENTI FI ED: | woul dn't shortchange this
one topic, though.

DR. ZI EMER: No, okay.

UNI DENTI FI ED: But | hope we can resolve it
bef ore.

DR. ZIEMER: Well, if we have draft copy
ahead of tinme we can do sone polishing on it.

UNI DENTI FI ED: Okay.

DR. ZI EMER: | s everybody okay for May 1st,
3:00 p.m?

MS. MUNN: Sounds good.

DR. ZIEMER: Larry, okay?

MR. ELLIOTT: Yes, we can do that.

DR. ZIEMER: And comments are due to the
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Board -- or to the -- yes, to NIOSH and to the
Secretary, then, by the sixth.

But basically what |'m going to provide you
with is not only the draft of all the conments,
then plus this stuff we tal ked about today, but
"Il also provide a draft of a cover letter which
| already have ready. The cover letter doesn't
say what we're going to say, it just says that
our coments are attached, basically. But it
tells a little bit about the process of

deli beration for this information.

Okay, we'll plan, then, to nmeet on tel ephone
conference on April 1st -- May 1st, |'m sorry.
This will be open to the public as well. We will

have public coment period as well at that point.

MS. JACQUEZ: Excuse me, |'ve got to ask a
guestion. How are you going to notify 10, 000
cl ai mants about this conference call?

DR. ZIEMER: The only way we can do this is
the way we do it now, and that's through the
Federal Register and on our Web site. W have no
mailing list for these that |I'm aware of.

MS. JACQUEZ: But if they don't have a
conputer they don't know (inaudible) proceedi ngs

is going on. So you're not really fully
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inform ng the public. These claimnts are not
being informed, and that's not right.

DR. ZI EMER: well --

MS. JACQUEZ: You have five callers com ng
in. It was word of mouth. But you need to
informthem  Something needs to be done, because
you're not inform ng these clai mnts about these
conference calls --

MS. ROBI NSON: Excuse me, who is this --

MS. JACQUEZ: And they need to hear all this.

DR. ZIEMER: Well, we're trying to do it in
the way that's legally required, and that's --
we're trying our best.

The intent of the conference call is for the
Board to deliberate, and if you have fol ks that
you know that would be interested we'd be pleased
to have you pass the word along to them  That
woul d be fine.

MS. JACQUEZ: Well, you m ght consider
finding a way to inform cl ai mnts about what is
goi ng on here.

MS. ROBI NSON: Excuse me, who is speaking?

MS. JACQUEZ: A clai mant.

MS. ROBI NSON: Say it again, please?

MS

JACQUEZ: It's a clai mant.
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DR. ZI EMER: Yeah, for the record, | think --

MS. JACQUEZ: For the record | have every
right to ask whatever question --

DR. ZI EMER: No, no. But we do keep --

MS. JACQUEZ: Oh, (inaudible).

DR. ZIEMER: We keep a transcript, if you
don't mnd identifying yourself for the
transcri pt.

MS. JACQUEZ: Excuse me, Epifania Jacquez.
And |'m speaking to Wanda, am | not?

DR. ZIEMER: No, that was the transcriber who
asked for the identity for the record.

MS. JACQUEZ: Okay.

DR. ZI EMER: Okay, thank you very much.

It's now the 5:00 o' clock hour, and we do
need to adjourn. | thank everybody for their
participation today. W will then reconvene at
t he appropriate time on May 1st. And this
meeting is adjourned.

UNI DENTI FI ED: I'"'m so glad we have a better
connecti on.

MS. BROCK: This is Denise Brock. Do you
have time for any nmore public comment, or do you
have --

DR. ZIEMER: No, we're required to adjourn
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this at 5:00 o'clock, so thank you.

MS. BROCK: At five? Okay. Well, | would
like to --

DR. ZIEMER: But | would nmention, Denise and
any others, if you -- the coments, all the
public comments are very important for NIOSH in
their deliberations. And if you have additi onal
comments it's good for you to write them and
submt them  Those will go on the public record
and on the Web site, and are accessible to the
Board as wel | .

MS. BROCK: Could you tell me where to send
that to? | know | probably --

DR. ZI EMER: Yeah.

Larry, can you give us --

MR. ELLI OTT: If you'll look in the Notice of
Proposed Rul emaki ng, at the back of it it tells
you how to submt --

MS. BROCK: Right there? Okay. Well, thank

you very nmuch

DR. ZI EMER: Yeah, that actually -- actually
it's -- is it on the |last page?
MS. BROCK: | actually have that with nme.

Let me | ook, and | probably should have seen it.

MR. GRI FFON: Paul, this is Mark Griffon.
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One nmore question while she's |ooking. The
next call, are we going to have time to -- you
said that you're going to work on a straw man for
t his | anguage. | would offer to give some input
to you on that ahead of tine.

DR. ZIEMER: ©Oh, yeah. ©Oh, yeah

MR. GRI FFON: On the specified cancer issue.

DR. ZI EMER: Yeah, please do.

MR. GRI FFON: Because this call, | got cut
off three times in today's call, and | heard
static all -- you know, it was really difficult

t o exchange ideas.

DR. ZI EMER: "Il solicit fromany of you
t hat want to suggest some specific wording, just
shoot it into me and I'll try to fairly meld it
t oget her and get it out. How s that sound?

MS. GONZALEZ: If I may, just one additional
before we | eave, and |I'm Carnmen Gonzal ez, another
cl ai mant .

| just need to know when the public
commentary is going to take place, because if
it's at the beginning or is it going to be at the
end, so that people will be -- make sure to be
there at the beginning of this.

DR. ZI EMER: | think we'd prefer to have it
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at the beginning, so that we're sure to hear that
bef ore our deliberations.

MS. GONZALEZ: Okay. That's good. Thank
you.

DR. ZI EMER: Thank you very nuch.

MR. ELLI OTT: Denise, this is Larry.

MS. BROCK: Hi, Larry.

MR. ELLI OTT: If you |l ook on the first page
of your Federal Register notice and rule, you'l
find it there. It says addresses down under
Summary.

DR. ZI EMER: Yeah, written comments.

MS. BROCK: Yeah, |'ve got that. And thank
you very nmuch. | don't know why | didn't notice
t hat part before, but | appreciate that. And
t hank you very much.

DR. ZI EMER: Yeah. And actually it's very
good to do it that way anyway, because then it
really gets on the public record for sure, not
just in our mnutes.

MS. BROCK: Okay. And | just -- this was

wonder ful today, but there was so much background

noi se. And somebody -- it was so rude. You
coul d hear --

DR. ZI EMER: It was difficult for us.
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BROCK: It was awful (inaudible).

MR. GRI FFON: Paul - -

DR. ZI EMER: Again, thank you, everyone.

MR. GRI FFON: Paul , one nmore question. Mar k
Griffon.

DR. ZI EMER: Yeah, Mark.

MR. GRI FFON: The transcripts from our | ast
Cincinnati nmeeting, would they be avail able prior
to our next conference call? |1s that possible?

MR. ELLIOTT: This is Larry --

MR. GRI FFON: Because there were good
expl anati ons by Ted Katz and Ji m Neton, and |
just wanted to review those.

DR. ZIEMER: Yeah, | don't think I've seen
t hem

Larry, do you know where --

MR. ELLIOTT: Yes, | can answer that

guestion. The transcripts fromthe March 7th

meeting will be on the Web site next week, |
bel i eve.

MR. GRI FFON: Next week? So we'll have them
bef ore our next conference call, definitely?

MR. ELLIOTT: They'll be there before the

next conference call.

MR. GRI FFON: Okay, thank you.
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DR. ZI EMER: Okay, thank you, everyone.
We' re adj our ned.
[ Wher eupon, the nmeeting was adj ourned at

approximately 5:05 p. m]
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